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the Economy 


Cost of Living UP. Consumer prices advanced 0.5 per cent between Septem 


ber and October, 1956, and stood at a record, all-time high of 
117.7 (1947-1949 = 100). This was 2.4 per cent higher than a 
year ago. Food prices remained unchanged generally, but all 
other major groups of goods and services advanced. 
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Consumer UP. In September, total consumer credit outstanding increased 

$200 million, compared to a $400 million increase in August, 
Credit and a $640 million increase in September of 1955. All types 
of credit shared in the rise. Total consumer credit outstanding 
stood at $40.074 billion in September, of which $30.7 billion 
was installment credit. 


Personal UP. Personal income reached (at an annual rate) $327 billion 
in the third quarter of this year. It had been $322.9 billion in 


Income the previous quarter, and $309.6 billion in the third quarter 
of last year. 


Labor UP. Record job levels continued in October. Total employ- 
ment stood at 66.2 million but was somewhat under the all-time 
Force peak of 66.8 million reached this summer when many students 
and summertime workers were in the labor force. Total unem- 
ployment, which is usually at a seasonal low point in October, 
was estimated at 1.9 million. 
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Construction DOWN. New construction outlays declined seasonally in 
October to $4.1 billion. Nevertheless, this was slightly above 
the previous October high set in 1955. On a seasonally adjusted 
basis, new construction activity in 1956 will be at the rate of 
more than $44 billion, compared with $43 billion last year. 
Most major construction categories except private housing con- 
tinued strong. There was a $1.3 billion drop in spending for 
private housing between January and October, 1956, as com- 

pared to spending between those months in 1955. 
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Industrial NO CHANGE. The industrial production index (seasonally 
adjusted) was estimated at 145 (1947-1949 = 100) for October. 


Production This was the same as the revised index for September, and 2 
points above the index for October, 1955. Durables and non- 
durables each advanced one point—the former to 165 and the 

latter to 130—while minerals remained unchanged. 
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UP. The gross national product rose to a record $413.8 billion 
(seasonally adjusted annual rate) in the third quarter of 1956. 
Increased consumer spending and heavier business outlays for 
plant and equipment were responsible. This figure compared 
with an annual rate of $408.3 billion in the second quarter and 
$396.8 billion in the third quarter of 1955. 


UP. Earnings of factory workers rose to new highs in Octo- 
ber, surpassing the records of September. Weekly pay rose by 
61 cents to $82.01, while hourly pay—which reached the $2 
level for the first time last month—rose two cents an hour. 
The workweek declined by 0.1 hour from September to 40.6 
hours in October. Average hours of overtime work of produc- 
tion workers were steady at three hours for October. 
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Stock 
Prices 
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DOWN. Stock prices on the Dow-Jones averages were down 
during the month of November. Industrials were but 470; 
rails, 153; and utilities, 6644. This fall in stock prices is rapidly 
approaching the low established during the middle of September. 

Stock prices on the Securities and Exchange Commission’s 
index stood at 338.1 at the close of the same period. 
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Decisions of Courts and 
Administrative Agencies 


Labor Relations 


KOHLER CASE DISMISSED—The company refused to 
reinstate striking workers alleged to have committed violence 
while picketing. Unfair labor practice charges filed by the UAW 
against Kohler were dismissed by a NLRB trial examiner, because 
union trustees had not filed non-Communist affidavits. The 
union’s officers as designated by the union constitution had filed. 
The union trustees were officers too, the trial examiner agreed. 
The Board requires affidavits from “any person occupying a posi- 
ton identified as an office by the constitution of the labor organiza- 
tion,” as well as from specifically named officers.—K ohler Company 


v. Local 333, VAW-CIO, No. 13-CA-1780. 


NLRB JURISDICTION—As an agency of the federal gov- 
ernment, the National Labor Relations Board is not subject to 
suit without consent of the government. A federal court could 
not entertain a suit against the NLRB on the grounds that the 
general counsel of the Board refused to issue a complaint to 
remedy an alleged unfair labor practice where there was no abuse 
of counsel’s discretion. The court could not force the NLRB to 
take a case.—Biggs v. NLRB, 31 Lapor Cases § 70,259. 


STRIKE VIOLENCE ENJOINED—A Mississippi court 
ruled that although a striker has a right to strike, talk to his 
fellow employees to try to persuade them not to work, and to 
picket, all picketing accompanied by force and threats can be 
enjoined, This strike situation was “explosive” said a union 
official who urged police protection because the strikers were 
mostly Negroes and replacements were white.—Carpenters v. 
Pascagoula Veneer Company, 31 Lapor Cases § 70,251. 


MANAGEMENT PREROGATIVE—The union may not 
lawfully picket an employer to prevent him from discontinuing 
his business or changing it, held a New York court recently. A 
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furniture maker had a right to discontinue manufacturing opera- 
tions and subcontract with other union firms to make furniture 
after his own union contract had expired. The union had stead- 
fastly refused to consent to such subcontracting while the contract 
was in effect—Garnet Upholstery Company v. Kessler, 31 Lanor 
Cases 70,250. 


STRIKE RIGHTS OF EMPLOYEES—Does a federal 
court have authority to enjoin a strike by railroad workers over 
the interpretation or application of their union contract merely 
because the Railway Labor Act requires such a dispute to be 
submitted to an administrative agency for determination? The 
United States Supreme Court has agreed to review two railroad 
labor cases in which this is the issue. The Fifth Circuit ruled 
that the court had no such authority, and the Seventh Circuit held 
to the contrary.—Railroad Trainmen v. Central of Georgia Railway, 
29 Lapor Cases J 69,745, and Chicago River & Indiana Railroad v. 
Railroad Trainmen, 29 Lasor Cases 69,734. 


LACK OF CONSIDERATION—An employer mistakenly 
thought he had the right to discipline workers who stopped work 
in the middle of the day because he refused to explain why a 


fellow worker had been fired. An appellate court in St. Louis 
pointed out that the workers might have exercised better judg- 
ment by making their protest and demand at a better time, but 
their timing, though inconvenient, was not illegal. The protest 
was a protected concerted activity under the Taft-Hartley Act, 
and the employer was guilty of an unfair labor practice —NLRB 
v. Solo Cup Company, 31 Lasor Cases {| 70,269. 


ANTIUNION BADGES—Loss-of-job threats by an em- 
ployer to his employees in the event that they did not wear “I’m 
Voting No” slogans on the day of a Taft-Hartley election gave 
the losing union a chance at a new election, ruled the NLRB. The 
Board distinguished this order which amounted to “undue in- 
fluence” from a mere request to wear union buttons, made by a 
union prior to an election.—Union Aluminum Company, CCH 


Lapor Law Reports (Fourth Edition), Volume 5, § 54,147. 


NO-STRIKE CLAUSE EFFECTIVE—A union could not 
strike in an attempt to change a mistake in contract wording 
where the contract had a no-strike clause. The contract could 
have been reformed by court action or through contractual griev- 
ance procedure. Ordinarily a no-strike clause does not prevent 
striking in protest to an employer’s conduct which is an unfair 
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labor practice. Yet it is interesting to note that the court in 
granting the temporary injunction against striking said, “The 
public’s interest in the operation of public carriers is such that a 
work stoppage should not be permitted when, as here 
there are ample remedies available for any real grievance of the 
union arising out of the collective bargaining agreement.”—Bee 
Line v. Transport Workers, 31 Lanor Cases § 70,725. 


JURISDICTIONAL YARDSTICKS—The NLRB could 
not accept a case and then, after hearing it, dismiss it under a 
jurisdictional test adopted in the meantime, held a Washington, 
D. C. court of appeals. A decision of the Fifth Circuit stands 
in direct conflict with this, and the Supreme Court refused to 
review that contrary decision.—Street Electric Kailway Employees 
v. NLRB, 31 Lapor Cases § 70,283. 


COMPANY RULE v. PROTECTED ACTIVITY—A fed- 
eral court, contrary to an NLRB ruling, held that an employer 
could lay off workers for staying away from the job in an attempt 
to get the employer to change a company rule. Ordinarily this 
conduct by the employees is concerted activity protected by the 
Taft-Hartley Act. The employer had adopted a rule that griev- 
ances could be presented only by individual workers in order to 


maintain company neutrality while contesting an NLRB cer- 


tification of one of two rival unions. The court upheld this as 
a reasonable rule even though it restricted rights which otherwise 
would have fallen within a “protective mantle.”—NLRB v. Kearney 
& Trecker Corporation, 31 Cases 70,257. 


contractor, were granted temporary injunc- 
tions which restrained picketing by the 
trades council. The matter was _ heard 
sometime in 1953; judgments favorable to 


State Court Can't Enjoin Picketing 


The United States Supreme Court reversed 
the Idaho Supreme Court's affirmation of 


a state injunction enjoining peaceful picket- 
ing which had been issued under a state 
law authorizing injunctions where a “labor 
dispute” does not exist. Pocatello Building 
& Construction Trades Council v. Elle Con- 
struction Company, 31 Lapor Cases { 70,294. 
The Supreme Court wrote no opinion when 
it reversed; it merely issued an order citing 
as authority its own decision in lWeber v. 
Anheuser-Busch, 27 Lapor Cases { 69,064, 
which was a key case in the establishment 
of the doctrine of pre-emption and exclu- 
siveness of National Labor Relations Board 
jurisdiction in interstate commerce. 


In 1952, two companies, one a chemical 
fertilizer plant and the other a construction 
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the picketing union were issued, and the 
injunctions dissolved. Appeals were taken 
after the injunctions were dissolved and 
the Idaho Supreme Court reversed the trial 
court and directed that the injunctions be 
made permanent. C. H. Elle Construction 
Company v. Pocatello Building & Construc- 
tion Trades Council, 30 Lapor Cases 69,919. 


The chemical company undertook to con- 
vert some of its facilities which involved 
heavy construction work. An independent 
contractor, equipped for this heavy work, 
was employed. The employees of the chemical 
plant were CIO union members. The em- 
ployees of the independent contractor were 
union members also, but of an AFL craft 


743 


| | 
= 


union. Neither the chemical plant workers 
nor the construction workers were members 
of each others’ union affiliate. The trades 
council had a union contract with the 
independent contractor which, among other 
things, enumerated that all employees 
should be required to become and remain 
union members as a condition of employment. 


A work dispute arose. The council con- 
tended that the construction work going on 
should be done solely by members of the 
AFL. The work dispute centered around 
the fabrication of certain tanks which the 
chemical company contended should have 
been constructed by its own employees as 
they were specially trained to do just that 
sort of work. The trades council peace- 
fully picketed both the chemical company 
and the independent contractor. 


It was the contention of both employers, 
the chemical company and the independ- 
ent contractor, that the work being done by 
the chemical company employees was not 
work which should be performed by the 
independent contractor by virtue of the 
work contract entered into between them. 
The court found that there was no dispute 
between the contractor and his employees 
nor were the union activities of the council 
directed against that employer. The court 
held that if the chemical company was 
paying lower wages to its workers than the 
independent contractor was paying to its 
employees doing the same work, then 
this was a matter over which the chemical 
workers only would have a right to com- 
plain, not the trades council representing 
the employees of the contractor. 


The union contended that a state court 
had no jurisdiction over the matter and 
that all such questions as were here in 
dispute were “pre-empted, supplanted and 
covered in the Anti-Injunction Acts... .” 
The Idaho Supreme Court held that the 
matter had been decided adversely by it in 
State v. Casselman, 16 Lapor Cases § 65,126; 
Poffenroth v. Culinary Workers Union Local 
No. 328, 20 Lapor Cases § 66,404 and Tarr 
v. Amalgamated Association, 22 Lasor CASES 
{ 67,232, and it also cited numerous cases 
in which other jurisdictions held that state 
courts have jurisdiction. 


The Idaho court held that the purpose 
of the picket line was directed against the 
chemical fertilizer company to compel it to 
employ AFL craftsmen or labor. 

The court ruled that the provisions and 
restrictions on the power of the court to 
issue labor injunctions were applicable only 
in cases where a labor dispute existed as 
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defined by the statute. It held that a labor 
dispute did not exist here. 


Under the state anti-injunction statute, 
the “term ‘labor dispute’ means any contro- 
versy between an employer and the major- 
ity of his employees in a collective bargaining 
unit concerning the right or process or 
details of collective bargaining or the 
designation of representatives.” The union 
contended that the state law covers any 
dispute between labor and management as 
distinguished from a labor dispute. The 
court ruled that the dispute, if one exists, 
between the chemical company and _ the 
trades council is not a labor dispute and 
that the state injunction act did not limit 
the court’s jurisdiction to enjoin picketing 
of an interstate manufacturer. The em- 
ployers complained that the activities of 
the union had amounted to a secondary 
boycott and were prohibited by state law. 
The court agreed, citing State v. Casselman. 
The union contended that its activities, 
which the court held constituted a secondary 
boycott, were peaceful picketing and adver- 
tising the dispute, activities which are con- 
stitutionally protected under “free speech.” 
The Idaho court noted that this was the 
same contention raised by a union in the 
Casselman case, which was decided adversely, 
too. 


The lower court which dissolved the 
injunctions was reversed and the action 
remanded to it by the Idaho Supreme Court 
with instructions to issue a permanent 
injunction. 


The Casselman case, so heavily relied on 
by the Idaho Supreme Court, involved the 
constitutionality of the state’s Secondary 
Boycott Act and of a conviction thereunder. 
The court held that the state had authority 
to prohibit by statute picketing in further- 
ance of a secondary boycott. In that case 
it was picketing by employees of one sub- 
sidiary company against another subsidiary 
of the same parent company. This was a 
violation of the statute since the common 
parent company was not sufficient con- 
nection to constitute the latter subsidiary a 
party to a labor dispute in which the former 
was engaged. 


The United States Supreme Court based 
its reversal of the Idaho Supreme Court on 
its holding in Weber v. Anheuser-Busch, Inc. 


The Court held there that a state court 
lacked jurisdiction to entertain a suit brought 
by an interstate manufacturer and _ local 
construction company to restrain a union 
from picketing because of the exclusive 
jurisdiction of the NLRB. 
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The Developing Law 


Comment on 
Current Labor 
Problems 


By ROBERT W. GILBERT 


INCE THE ADOPTION of the Taft- 
Hartley Act in 1947, numerous labor cases 
have arisen in state courts in which the de- 
fendants—either employers or unions—have 
attempted to remove the proceedings to a 
federal court with varying degrees of success. 


Generally speaking, removal has been at- 
tempted in these cases upon the theory that 
the complaint directly or indirectly alleged 
conduct amounting to “unfair labor prac- 
tices” or collective bargaining contract vio- 
lations covered by the federal Labor 
Management Relations Act and, therefore, 
it was urged, the United States district 
courts had “original jurisdiction” over the 
subject matter of the action, 

Under the federal removal statute, civil 
suits between private parties may be trans- 
ferred from the state courts to the federal 
courts where the latter have original juris- 
diction.’ If the suit is “founded on a claim 


Removal and Remand 
Under the Taft-Hartley Act 


or right arising under the Constitution, 
treaties or laws of the United States,” it may 
be removed to a federal court “without regard 
to the citizenship or residence of the parties.” ° 


In labor cases, as in all other cases, the 
burden rests upon the party seeking to 
remove to establish that right based upon 
a specific grant of jurisdiction to the federal 
courts.’ Efforts have thus been made to 
rely for removal purposes upon various 
statutory provisions relating to (1) suits 
for enforcement of union contracts under Sec- 
tion 301 of the Taft-Hartley Act;* (2) suits 
for damages resulting from unlawful strikes 
and boycotts under Section 303 of that act; * 
(3) suits “arising under any Act of Congress 
regulating commerce or protecting trade and 
commerce against restraints and monopolies.” * 

Where removal has been attempted and it 


developed before any judgment on the merits 
was made that “the case was removed im- 


1 28 USC Sec. 1441(a). 

2 28 USC Sec. 1441(b). It has long been estab- 
lished that ‘‘Cases arising under the laws of the 
United States are such as grow out of the legis- 

‘lation of Congress, whether they constitute the 

right or privilege or claim or protection or de- 
fense of the party, in whole or in part, by 
whom they are asserted.’’ Tennessee v. Davis, 
100 U. S. 257, 264 (1880). 

3 John Hancock Mutual Life Insurance Com- 
pany v. United Office & Professional Workers, 
19 LaBor CASES { 66,013, 93 F. Supp. 296 (DC 
N. J., 1950). 


The Developing Law 


*29 USC Sec. 185. Under this section a suit 
to enforce a union contract may be brought in 
any district where the plaintiff or defendant 
labor organization maintains its principal offices 
or represents or acts for employee members, 
without respect to the $3,000 jurisdictional 
amount or the diversity-of-citizenship require- 
ments. 

5 29 USC Sec. 187. 

*28 USC Sec. 1337 gives the United States 
district courts original jurisdiction of any civil 
action or proceeding arising under any such act 
of Congress. 
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providently and without jurisdiction,” the 
action has been remanded to the state court.’ 

Many of these Taft-Hartley removal cases 
involved state court actions for injunctive 
relief. Since the National Labor Relations 
Board clearly has exclu.‘ve jurisdiction to 
seek federal decrees and injunctions for the 
purpose of preventing “unfair labor prac- 
tices,”* and the issuance of privately ob- 
tained labor injunctions is forbidden under 
ordinary circumstances by the federal courts 
because of the jurisdictional limitations of 
the Norris-LaGuardia Act,® these cases fre- 
quently posed the question of whether a 
defending party could justify removal when 
the district court obviously lacked any 
power to give the precise relief being 
sought by the plaintiff. 


Injunctions Against Picketing, 
Strikes and Boycotts 

Even before passage of the Taft-Hartley 
Act, picketing labor organizations removed 
a state court injunction proceeding to a federal 
court in the Home Building Corporation case” 
on the ground that a federal question was 
raised by allegations in the plaintiff's peti- 
tion that it was subject to the National 
Labor Relations Act and had fully complied 
with its provisions. Immediately following 
removal, the defendants moved to dismiss 
the action upon the ground that the district 
court had no power to grant injunctive re- 
lief against peaceful picketing. The District 
Court for the Western District of Missouri 
held that since it could not exercise juris- 
diction to grant injunctive relief, the case 
should be remanded even assuming that a 


federal question was involved. (At that 
time, however, the National Labor Relations 
Act did not attempt to proscribe picketing 
or other concerted union activities now held 
to constitute violations of the amended ver- 
sion of that act.) 

Following the adoption of the Taft-Hart- 
ley Act, a similar result was reached in the 
Thayer case by the district court in Massa- 
chusetts which remanded an injunction suit 
to state court after removal by a picketing 
union on the asserted ground that the case 
came under Sections 301 and 303." There 
the defendant union was charged with strik- 
ing to compel the plaintiff employers to 
violate their contracts with another union 
and bargain with the defendant union which 
was not certified by the National Labor Re- 
lations Board. The complaint also charged 
the union with preventing truck deliveries 
to the struck plants by means of picket lines. 
The federal court concluded that the case 
was not properly removable since the plain- 
tiff employers did not expressly invoke any 
rights or remedies afforded them by the 
Taft-Hartley Act; no damages were sought 
under Sections 301 or 303; and the conduct 
complained of did not amount to a breach 
of contract, secondary boycott or strike for 
an unlawiul purpose covered by those sec- 
tions except under a “tortured interpreta- 
tion” of their provisions, 

The subtle line of demarcation between 
federal and state jurisdiction over labor re- 
lations produced a different result in the 
often-cited case of Pocahontas Terminal 
Corporation v. Portland Building Trades 
Council. There the District Court for the 
Southern Division of Maine denied remand 
of a suit brought by an employer in a state 
court to enjoin picketing by a union for 
alleged purposes falling squarely within the 


™The remand procedure is established by 28 
USC Sec. 1447. See Dynamic Manufacturers, 
Inc. v. Local 614, 21 LABOR CASES { 66,971, 103 
F. Supp. 651 (1952). 

8’ Amazon Cotton Mill Company v. Textile 
Workers Union of America, 14 LABOR CASES 
{ 64,443, 167 F. (2d) 183 (1948): International 
Longshoremen’s & Warehousemen’s Union v. 
Sunset Line & Twine Company, 14 LABOR CASES 
§ 64,444, 77 F. Supp. 119 (1948): Amalgamated 
Association of Street, Electric Railway Employ- 
ees v. Dixie Motor Coach Corporation, 15 LABOR 
CASES { 64,843, 170 F. (2d) 902 (1948): Bakery 
& Confectionery Workers’ International Union 
v. National Biscuit Company, 17 LABOR CASES 
65,408, 177 F. (2d) 684 (1949): California As- 
sociation of Employers v. Reno Building & Con- 
struction Trades Council, 17 LABOR CASES 
9 65,444, 178 F. (2d) 175 (1949). See also 
Garner v. Teamsters Union, 24 LABOR CASES 
{ 68.020, 346 U. S. 485 (1953), and Weber v. 
Anheuser-Busch, Inc., 27 LABOR CASES { 69,064, 
348 U.S. 468 (1955). 
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* 29 USC Sees. 101-115. Duris v. Phelps Dodge 
Copper Products Corporation, 17 LABOR CASES 
65,453, 87 F. Supp. 229 (1949); Local 937 v. 
Royal Typewriter Company, 17 LABOR CASES 
{ 65,296, 88 F. Supp. 669 (1949): In re Third 
Avenue Transit Corporation et al., 20 LABOR 
CASES ‘ 66,673, 192 F. (2d) 971 (1950): United 
Protective Workers v. Ford Motor Company, 21 
LABOR CASES { 66,819, 194 F. (2d) 997 (1952): 
Castle & Cooke Terminals, Ltd. v. Local 137, 23 
LABOR CASES { 67,419, 110 F. Supp. 247 (1953). 

” Home Building Corporation v. Carpenters 
District Council et al., 7 LABOR CASES { 61,964, 
53 F. Supp. 840 (1943). 

™H, N. Thayer Company v. Binall, 16 LABOR 
CASES { 65,046, 82 F. Supp. 566 (1949). See also 
Wright & Morrissey, Inc. v. Burlington Local 
522, 22 LABOR CASES { 67,170, 106 F. Supp. 138 
(1952), and Checker Taxi Company v. Dugan, 
21 LABOR CASES { 67,107, 104 F. Supp. 34 (1952). 

7218 LABOR CASES { 65,998, 93 F. Supp. 217 
(1950). 
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prohibitions of Sections 8(b)(1)(A), 8(b) 
(2) and 8&(b)(4)(B) of the Taft-Hartley 
Act.” Rejecting the reasoning of the Home 
Building Corporation case,“ the Maine district 
court concluded that this decision under the 
Wagner Act had been sapped of persuasive 
authority by the subsequent enactment of 
the Taft-Hartley Act, “providing for unfair 
labor practices by unions.” It took the view 
that by virtue of Taft-Hartley, the district 
court “does have original jufisdiction of the 
subject matter, even though it lacks the 
power to grant the relief prayed for” be- 
cause of the interdiction of the Norris- 
LaGuardia Act or the exclusive jurisdiction 
of the National Labor Relations Board to 
remedy “unfair labor practices.” ” 


Effect 
of NLRB's Exclusive Jurisdiction 


On the other hand, an employer’s suit 
to enjoin alleged union restraint of non- 
striking employees by violence, threats of 
violence, and mass picketing was remanded 
to the state court by the District Court for 
the Western District of South Carolina in 
Rock Hill Printing & Finishing Company v. 
Berthiawne.“” The court concluded that regard- 
less of the presence or absence of state 
power to deal with breaches of the peace 
in view of possible conflict with Section 
8(b)(1)(A) of the Taft-Hartley Act,” re- 
moval was not proper since retief can only 
be granted by the federal court under Taft- 
Hartley upon the application of the NLRB 
itself.” 


While citing the Pocahontas Terminal 
Corporation case, the District Court for the 
Eastern District of Michigan in the Dy- 
namic Manufacturers case likewise remanded 
to the state court instead of dismissing an 
employer's suit to enjoin picketing for alleged 
purposes prohibited by Sections &(b)(1), 
8(b)(2) and 8(b)(4), because of the Board’s 
exclusive jurisdiction to pass upon “unfair 
labor practices.” 


Accompanying Claims for Damages 


A somewhat different question is raised 
where the state court action seeks damages 
for alleged wrongful picketing, striking or 
boycotting, as well as injunctive relief. 


In Direct Transit Lines, Inc. v. Local 
Union No. 406, International Brotherhood of 
Teamsters,” the plaintiff trucking company 
instituted a civil action in a state court for 
damages and injunctive relief under Michi- 
gan state laws because of alleged secondary 
boycott activities being carried on by the 
teamsters union defendants to compel the 
employees to join the union against their 
wishes. After removal to the United States 
District Court for the Western District 
of Michigan, remand was denied upon the 
ground that the damage aspects of the 
action fell within Section 303 of the Taft- 
Hartley Act. That decision distinguished 
cases like Rock Hill Printing and Depart- 
ment Store Service, Inc.™ where the com- 
plaints only involved claims for injunctive 
relief without seeking damages.” 


158(b)(1)(A), 158(b)(2) and 


USC Secs. 
158(b) (4)(B). 
% Cited at footnote 10. 


% Accord: Davis v, Nunley, 13 LABOR CASES 
{ 64,140 (1947), aff'd, 15 LABoR CASES { 64,579, 
168 F. (2d) 400 (1948), where the NLRB inter- 
vened and the District Court for the Northern 
District of Alabama denied remand and at the 
same time granted a motion to dismiss because 
of the Board's exclusive jurisdiction over con- 
troversies arising under the National Labor Re- 
lations Act. 

Contra: Berrios v. Bull Insular Line, Inc., 23 
LABOR CASES { 67,443, 109 F. Supp. 858 (1953), 
where the district court in Puerto Rico re- 
manded to the commonwealth court, as re- 
quested by the plaintiff labor organization, and 
denied the defendant employer's motion to dis- 
miss after removal. See also Corrado Brothers, 
Inc., v. Building & Construction Trades Council 
of Delaware, 20 LABOR CASES { 66,700, 105 F. 
Supp. 771 (1951). 

#19 LABOR CASES { 66,323, 97 F. Supp. 451 
(1951). 

17 See United Auto Workers v. Wisconsin Em- 
ployment Relations Board, 30 LABOR CASES 
{ 70,000, 351 U. S. 266 (1956), holding that Sec. 
8(b)(1)(A) ‘‘wes not to be the exclusive method 
of controlling violence even against employees 
. , . . An action for injunctive relief against 
mass picketing and blocking of plant entrances 


The Developing Law 


was remanded on this theory in Westinghouse 
Corporation v. Electricai Workers, 29 LABOR 
CASES { 69,677, 135 F. Supp. 499 (1955). See also 
Ozone Metal Products Corporation v. Local 810, 
25 LABOR CASES { 68,182 (1954). 

% Accord: Department Store Service, Inc. v. 
John Doe, 20 LABOR CASES { 66,477, 98 F. Supp. 
870 (1951), where the District Court for the 
Eastern District of New York remanded an 
employer's suit to enjoin a union's picketing 
and secondary boycott activities. See also Tube 
Distributors Company, Inc. v. Silverman, 25 
LABOR CASES { 68,210 (1954). 

” Cited at footnote 7. 

°° 21 LABOR CASES { 66,774 (1952). Compare 
New Broadcasting Company, Inc. v. Kehoe, 19 
LABOR CASES { 66,084, 94 F. Supp. 113 (1950). 

1 Cited at footnotes 16 and 18, respectively. 

= District Judge Starr noted that ‘‘under the 
somewhat conflicting decisions, there may be 
serious question as to whether this Court would 
have original jurisdiction of the present action 
if the complaint asked only injunctive relief,’’ 
but indicated that he adopted the view of the 
Pocahontas Terminal Corporation case that lack 
of power to grant injunctive relief did not pre- 
vent removal taking place. Judge Starr ex- 
pressly followed this view by denying remand, 
vacating the state court's temporary injunction 
and dismissing the action in Overton Company 
v. International Brotherhood of Teamsters, 24 


(Continued on following page) 


747 


Following this denial of remand, the 
plaintiff in the Direct Transit Lines case 
amended the complaint to delete entirely 
its claim for damages and filed a second 
motion to remand. The district court again 
denied the motion to remand upon the 
basis that federal jurisdiction must be de- 
termined from the allegations of the com- 
plaint at the time of removal and not from 
the allegations of the amended complaint.” 
While conceding that it probably lacked 
the power to grant the injunctive relief 
being sought under the amended pleading, 
the court also relied upon the fact that the 
conduct complained of amounted to viola- 
tions of Sections 8(b)(1)(A) and 8(b)(4) 
(A) of the Taft-Hartley Act as a basis for 
asserting federal jurisdiction. 


In a per curiam opinion,” the United States 
Court of Appeals for the Sixth Circuit re- 
fused a writ of mandamus to compel remand 
of the Direct Transit Lines case. At that 
time, the Sixth Circuit took the view that 
“apart from the claim of petitioner for 
damages as a basis for jurisdiction in the 
District Court we think the Court had 
jurisdiction inasmuch as the Labor Manage- 
ment Relations Act of 1947 is directly in- 
volved,” that is, the conduct sought to be 
enjoined was a violation of Section 8(b)(1) 
(A) of the act. 


Almost two years later, the Direct Tran- 
sit Lines began a new action in a state court 
against 12 individual union members for 
injunctive relief under Michigan antitrust 
statutes to restrain concerted interference 
with the employer’s business in the form of 
economic pressure being exerted upon the 


employer and its customers. After this 
new action was removed, remand was de- 
nied by the District Court for the Western 
District of Michigan,” which also vacated 
a temporary restraining order issued in the 
case by the Michigan state court before 


removal. The federal court concluded that, 
like its predecessor, this second case was 
really aimed at preventing economic coer- 
cion of employees in contravention of Sec- 
tion 8(b)(1)(A), falling within the exclusive 
jurisdiction of the NLRB. District Judge 
Starr stated rather emphatically in his oral 
opinion that the “plaintiff should not be 


, permitted by adroit choice of language in 


its complaint to camouflage the true nature 
and substance ‘of the present controversy” 
and “thus seek to confer jurisdiction upon 
a State Court where none actually exists.” 

To further complicate matters, the United 
States Court of Appeals for the Sixth Cir- 
cuit denied a writ of mandamus directing 
the district court to remand the new case 
to the state court because of the adequacy 
of the appeal remedy,” but partially re- 
versed its earlier per curiam opinion in the 
initial case. In keeping with the recently 
prevailing trend of decisions,” the Sixth 
Circuit ruled that if the cause is within 
the exclusive purview of the NLRB, the 
proper remedy is by appropriate action in 
the state court and not by removal. It found 
that the district court was in fact without 
jurisdiction and should have remanded the 
second Direct Transit Lines case. 

The question still remains as to whether 
an action involving claims for damages for 
conduct proscribed by Section 303 of the 
Taft-Hartley Act may be removed to 
federal court when joined together with a 
request for injunctive relief against picket- 
ing or other concerted union activities. 

In Hat Corporation of America v. United 
Hatters Cap & Millinery Workers Union,* the 
district court in Connecticut remanded a 
suit to obtain injunctive relief and damages 
because of a strike and picketing in further- 
ance of an alleged common law conspiracy 
to injure an employer’s business. Rejecting 

(Continued on page 792) 


(Footnote 22 continued) 

LABOR CASES { 67,803, 115 F. Supp. 764 (1954). 
However, where the complaint did not seek an 
award of money damages, he ordered remand 
in Universal Car & Service Company v. Machin- 
ists, 24 LABOR CASEs { 67,813 (1953). 

2322 LABOR CASES { 67,072 (1952). District 
Judge Starr denied remand and dismissed the 
action under similar circumstances in Nash- 
Kelvinator Corporation v. Grand Rapids Build- 
ing & Construction Trades Council, 22 LABOR 
CASES { 67,071 (1952). 

2422 LABOR CASES { 67,200, 199 F. (2d) 89 
(1952). 

% Direct Transit Lines, Inc. v. Mackey, 26 
LABOR CASES { 68,593 (1954). 

2627 LABOR CASES { 69,018, 219 F. (2d) 699 
(1955). 

27 Richman Brothers v. Amalgamated Clothing 
Workers of America, 23 LABOR CASES { 67,500, 
114 F. Supp. 185 (1953), reh’g den., 116 F. Supp. 
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800; see also 25 LABOR CASES { 68,267, 211 F. 
(2d) 449 (1954), aff'd, 27 LaBor CasEs { 69,080, 
348 U. S. 643 (1955); Food Basket v. Amalga- 
mated Meat Cutters, 27 LABOR CASES { 68,872, 
124 F. Supp. 463 (1953); Walker v. United Mine 
Workers of America, 22 LABOR CASES { 67,112, 
105 F. Supp. 608 (1952). 

To the contrary, see decisions in Your Food 
Stores of Santa Fe, Inc. v. Retail Clerks Local 
1564, 26 LABOR CASES { 68,483, 121 F. Supp. 339 
(1954); 27 LABOR CASES { 68,867, 124 F. Supp. 
697 (1954). rev'd, 28 LABOR CASES 69,415, 225 
F. (2d) 659 (1955). 

2824 LABOR CASES { 67,861, 114 F. Supp. 890 
(1953). See also Buffalo Arms, Incorporated v. 
Molony, 26 LABOR CASES { 68,637 (1954): United 
Mineral & Chemical Corporation v. Katz, 24 
LABOR CASES { 68,102, 118 F. Supp. 433 (1954); 
and Irving Subway Grating Company v. Silver- 
man, 24 LABOR CASES { 68,030, 117 F. Supp. 671, 
reh'g den., 24 LABOR CASEs { 68,070 (1953). 
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Are Federal Labor Laws 
Conflicting or Complementary? 


By BERNARD M. MAMET 


An unprecedented number of the cases before the United States Supreme 
Court this term are labor cases. The author, a Chicago labor attorney, 


reviews these and analyzes those disputes which have arisen under the 
terms of collective bargaining agreements and most particularly those 


S OF THE DATE of this writing,’ the 
docket of the United States Supreme 
Court contained 28 labor cases which it 
had previously agreed to review and 20 
cases were awaiting acceptance or denial 
of review. This represents a potential work- 
load of 48 cases and, coupled with the 23 


which involved arbitration and federal enforcement of union contracts. 


in which review has been denied, plus two 
dismissed pursuant to stipulation and one 
per curiam decision already issued, the Court 
will have had before it, as to the merits or 
reviewability, 72 cases this term. 

These cases fall into roughly four catego- 
ries.” Taft-Hartley issues; racial discrimina- 


1 November 19, 1956. 

2? Fifteen cases have been classified in a mis- 
cellaneous category. Three are Hobbs Act cases 
of which two have been denied review. Lowe 
v. U. 8. (Dkt. No. 245, cert. den., October 8, 
1956), 30 LaBor CASES { 70,038 (CA-3, 1956) 
(claim of unfair trial in extortion prosecution) ; 
Stickel v. U. 8. (Dkt. No. 327, cert. den., Octo- 
ber 22, 1956), 30 LABoR CASES { 70,123 (CA-2, 
1956) (inference from circumstantial evidence 
in extortion prosecution). The third case pre- 
sents a situation where the Second Circuit 
affirmed a criminal coritempt judgment against 
a union secretary-treasurer for failure to com- 
ply with a grand jury subpoena to produce 
union books and records, the court of appeals 
having rejected self-incrimination defense. 
U. 8. v. Curcio (Dkt. No. 260, cert. den., Octo- 
ber 8, 1956), 30 LABOR CASES { 70,022, 234 F. 
(2d) 470 (CA-2, 1956). Another miscellaneous 
case poses the liability of an alleged labor or- 
ganization under the Sherman Act and whether 
the Norris-LaGuardia Act immunizes the organi- 
zation, the Fifth Circuit having held that the 
Sherman Act applies. Gulf Coast Shrimpers 


Federal Labor Laws 


and Oystermans Association v. U. 8. (Dkt. No. 
480), 31 LABOR CASES { 70,209 (CA-5, 1956). Two 
other cases presented for determination general 
constitutional questions arising from, on the 
one hand, an Alabama statute causing state 
employees who join a union to lose their rights 
as employees (Government & Civic Employees 
Organizing Committee v. Windsor (Dkt. No. 
423, cert. granted, November 13, 1956), 31 
LABOR CASES { 70,221 (DC Ala., 1956)) and, on 
the other, questions of due process in a Tennes- 
see state conviction for the crime of affray 
(Carr v. State of Tennessee (Dkt. No. 138, cert. 
den., October 8, 1956), 30 LABOR CASES { 70,108 
(Tenn., 1956)). Finally, there is a group of 
nine miscellaneous cases which present issues 
under the Fair Labor Standards and/or Portal- 
to-Portal Act (Mitchell v. Brandtjen & Kluge, 
Inc. (Dkt. No. 86), 29 LABOR CASES { 69,622, 
228 F. (2d) 291 (CA-1, 1955); Mitchell v. Bekins 
Van & Storage Company (Dkt. No. 122, cert. 
granted, October 8, 1956), 29 LABOR CASES 
69,806 (CA-9, 1956): Murphey v. Reed (Dkt. 
No. 159, cert. den., October 8, 1956), 30 LABOR 

(Continued on following page) 
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Mr. Mamet wishes to express his 
appreciation for research and ana- 
lytical assistance in the preparation 
of this paper to the members of his 
staff—particularly, Bernard Kleiman. 


tion; federal pre-emption and free speech; and 
Section 301 of the Taft-Hartley Act and 
other federal labor enactments. 


Twenty-six*® cases are included in the 
general category of Taft-Hartley issues. 
One case in which argument has already 
been concluded raises the question of the 
status c¢ economic strikers who had served 
a 60-day modification notice—the collective 
bargaining agreement making some distinction 
between notice of modification and notice 
of termination. As a corollary, the Court 
will have to determine whether the em- 
ployer violated Section 8(a)(3) of the act 
by imposing sanctions upon such strikers. 
The Court of Appeals for the Eighth Cir- 


cuit held that the employees’ activity was 
unprotected, that is, that the provisions of 
Section 8(d)(4) of the act, requiring no 
strike until the contract had terminated, 
had been violated irrespective of the 60-day 
notice because, under the terms of the con- 
tract, such notice was one of modification, 
not termination.* A somewhat similar situ- 
ation will require the Court to pass upon 
the propriety of a unilateral change-of- 
seniority policy so as to benefit nonstrikers 
and militate against strikers. The Court of 
Appeals for the Fourth Circuit found the 
MacKay Radio case® inapplicable and di- 
rected enforcement of the Board’s Sections 
8(a)(3) and 8(a)(5) orders.” Three cases 
which are awaiting certiorari present the 
question of whether an employer is re- 
quired, at various stages of the contract 
term, to furnish wage and related data 
relative to its employees in the bargaining 
unit under Section 8(a)(5) of the act, as 
distinguished from the evidence of its own 
financial status as in the Truitt’ decision. 
Three circuits conflict on this issue—the 
Fifth, Seventh and Ninth.’ Another sub- 


(Footnote 2 continued) 

CASES { 69,826 (CA-5, 1956): Anderson v. 
Mitchell (Dkt. No. 460), 28 LABOR CASES { 69,435 
(CA-9, 1955), reh’g den., 30 LABOR CASES 
70,148: Dunning v. Q. O. Ordinance Corpora- 
tion (Dkt. No. 486), 28 LABOR CASES { 69,175, 
228 F. (2d) 929 (CA-8, 1955), aff'd on rehearing, 
30 LABOR CASES { 70,018, 233 F. (2d) 902: 
Mitchell v. Hartford Steam Boiler Inspection & 
Insurance Company (Dkt. No. 513), 30 LABOR 
CASES { 70,135 (CA-2, 1956); and Mitchell v. 
Feinberg (Dkt. No. 528), 30 LABOR CASES 
1 70,143 (CA-2, 1956)); under the Miller Act 
(U. 8. v. Carter (Dkt. No. 48, cert. granted, 
April 30, 1956), 29 LABOR CASES { 69,697 (CA-9, 
1956)): and the Social Security Act (Seybold v. 
Western Electric Company (Dkt. No. 443), 30 
LABOR CASES { 70,067, 234 F. (2d) 942 (CA-7, 
1956)). 

3 Included in this count are several cases 
which the Court has refused to review. Bear in 
mind that in listing numbers the author is 
merely attempting to give some indication of 
the numerical importance of the issues. More- 
over, in several instances a given case will 
present issues falling within more than one 
category. To this extent the reader may have 
to examine the cases and the issues to obtain a 
more comprehensive numerical total. 

4NLRB v. Lion Oil Company (Dkt. No. 4, 
cert. granted, March i2, 1956, 350 U. S. 986), 
28 LABOR CASES { 69,148, 221 F. (2d) 231 (CA-8, 
1955). The action arose in the Eighth Circuit 
based upon the Board's attempted enforcement 
of an 8(a)(3) finding. In the opinion of the 
writer the Eighth Circuit is in error and the 
Board's view correct based upon the legislative 
history of the particular section and the policy 
of the act. This does not pass upon whether 
or not the employer had a cause of action 
against the union for breach of contract which 
is an issue separate and apart from the rights 
of an employee to reinstatement under the act. 

5 NLRB v. MacKay Radio & Telegraph Com- 
pany, 1 LABOR CASES { 17,034, 304 U. S. 333 
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(1938) (holding employer need not displace re- 
placements hired during economic strike). The 
Fourth Circuit distinguished its case on the basis 
that the employer acted after the strike ended. 


*Olin Mathieson Chemical Corporation v. 
NLRB (Dkt. No. 153, cert. granted, October 8, 
1956), 30 LABOR CASES { 69,906, 232 F. (2d) 158 
(CA-4, 1956). Cf., Anchor Rome Mills, Inc. v. 
NLRB (Dkt. No. 229, dism’d pursuant to 
stipulation, September 26, 1956), 29 LABOR 
CASES { 69,694, 228 F. (2d) 775 (CA-5, 1956), 
where the Fifth Circuit enforced the Board's 
order in a somewhat similar situation. Note 
also that a potential conflict exists between the 
Fourth Circuit in the Olin Mathieson case and 
the Ninth Circuit in NLRB v. Potlatch Forests, 
Inc., 20 LABOR CASES { 66,357, 189 F. (2d) 82 
(CA-9, 1951) as to the issue in question. 

™NLRB v. Truitt Manufacturing Company, 
30 LABOR CASES { 69,932, 351 U. S. 149 (1956) 
(held violation of 8(a)(5) for employer to 
refuse to supply financial data when denial of 
wage request is based upon employer's alleged 
inability to pay). 

5 NLRB v. F. W. Woolworth Company (Dkt. 
No. 413), 30 LABOR CASES { 70,097, 235 F. (2d) 
319 (CA-9, 1956) (held wage and hour informa- 
tion need not be given; no violation of 8(a)(5)): 
Item Company v. NLRB (Dkt. No. 45)), 27 
LABOR CASES { 69,103, 220 F. (2d) 956 (CA-5, 
1955) (note that the Supreme Court refused to 
hear this case last year (350 U. S. 836) but in 
view of the Woolworth decision the employer 
filed again) (held violation of 8(a)(5) for em- 
ployer to refuse to supply individual salary and 
merit data); Taylor Forge & Pipe Works v. 
NLRB (Dkt. No. 519), 30 LABOR CASEs { 70,011, 
224 F. (2d) 227 (CA-7, 1956) (held violation of 
8(a)(5) for employer to refuse to supply ‘“‘job 
rating substantiating data,’’ determining each 
employee's rate of pay). In the opinion of 
the writer the Supreme Court will direct that 
this information be furnished because of the 
very nature of the collective bargaining process. 
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stantive Taft-Hartley issue raised by the 
pending cases is the legality of a lockout 
allegedly utilized in defense to a_ strike 
against one member of a multiemployer as- 
sociation. The Court of Appeals for the 
Second Circuit reversed the Board’s ruling 
that no violation of 8(a)(1) or 8(a)(3) re- 
sulted from the lockout.’ 

The Court has also noted jurisdiction of 
a decision of a Michigan district court that 
use of union dues to sponsor telecasts en- 
dorsing Congressional candidates was not 
a violation of the “political expenditures” 


provisions of Section 304 of the act but 
was merely an attempt to inform union 
members and others of the union’s position 
as to such candidates.” It may rule on 
certain other substantive issues of lesser 
importance “ as well as questions presented 
by the compliance requirements of the act” 
and the extent of the Board’s powers and 
procedures.” 

Certiorari was first granted, then revoked 
and denied, in a matter finding that slow- 
downs, extensions of rest periods, refusal 
to work overtime and partial and total 


°*NLRB wv. Truck Drivers Local Union No. 
449, Teamsters (Dkt. No. 103, cert. granted, 
October 8, 1956), 29 LABoR CASES ‘ 69,753, 231 
F. (2d) 110 (CA-2, 1956). It should be noted 
that the Second Circuit, in setting aside the 
Board's order, noted a conflicting view of the 
Ninth Circuit represented by Leonard v. NLRB, 
23 LABOR CASES { 67,689, 205 F. (2d) 335 (CA-9, 
1953). The Truck Drivers case arose on the 
union's petition filed under Section 10(f) of the 
act to review the Board's dismissal of the 
union's complaint. 

~ U. 8. v. International Union, United Auto- 
mobile, Aircraft Agricultural Implement 
Workers of America (Dkt. No. 44, jurisdiction 
noted, April 12, 1956, 351 U. S. 904), 29 LABor 
CASES ° 69,744 (DC Mich., 1956). 

Bastern Massachusetts Street Railway Com- 
pany v. NLRB (Dkt. No. 472, cert. applied for, 
October 1, 1956), 30 LABOR CASES § 70,147 (CA-1, 
1956) (8(a)(2), 8(a)(3) and 8(a)(5) violations 
presenting largely compliance and procedural 
questions): International Brotherhood of Boil- 
ermakers, Iron Ship Builders & Helpers, District 
2 v. NLRB (Dkt. No. 414, cert. den., November 
13, 1956), 30 LABOR CASES 69,915, 232 F. (2d) 
393 (CA-2. 1956) (enforcement of 8(b)(2) and 
8(b)(1)(A) violations ordered as against union's 
contentions that its parent union requires the 
use of the discriminatory clauses which formed 
the basis of the alleged violations). 

2 Jencks v. U. 8. (Dkt, No. 23, cert. granted, 
March 5, 1956, 350 U. S. 980), 29 LABOR CASES 
{ 69.522, 226 F. (2d) 540: 29 LaBorR CASES 
€ 69,523, 226 F. (2d) 553 (CA-5, 1955) (perjury 
conviction for falsifying non-Communist affi- 
davits): Amalgamated Meat Cutters and Butcher 
Workmen of North America v. NLRB (Dkt. No. 
40, cert. granted, April 23, 1956, 351 U. S. 905). 
28 LABOR CASES { 69,479, 226 F. (2d) 194 (CA-6, 
1955) (denied enforcement of unfair labor 
practice order against employer because of 
prior conviction of union president for perjured 
non-Communist affidavits); Leedom v. Interna- 
tional Union of Mine, Mill & Smelter Workers 
(Dkt. No. 57, cert. granted, May 28, 1956, 351 
U. S. 949), 29 LABOR CASES { 69,547, 226 F. (2d) 
788 (DC of D. C., 1955) (injunction to restrain 
NLRB from revoking compliance status of 
union): Precision Scientific Company v. Interna- 
tional Union of Mine, Mill & Smelter Workers 
(Dkt. No. 76), 30 LaBor CAsEs { 69,847 (DC 
of D. C., 1956) (further proceedings to enjoin 
NLRB in case above): Gold v. U. 8. (Dkt. No. 
137, cert. granted, October 8, 1956), 30 LABOR 
CASEs { 70,076 (DC of D. C., 1956) (perjury con- 
viction of union officer for falsifying non-Com- 
munist affidavits); Eastern Massachusetts Street 
Railway Company v. NLRB, cited at footnote 11 
(employer estopped from litigating truth or 
falsity of compliance documents in unfair labor 
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practice hearing). In addition to the above six 
cases, the Court has refused to review two 
other cases presenting compliance issues: News 
Printing Company v. NLRB (Dkt. No. 91. cert. 
den., October 8, 1956), 29 LABOR CASES { 69,817, 
231 F. (2d) 767 (DC of D. C., 1956): and United 
Electrical, Radio & Machine Workers of America 
(UE) wv. Goodman Manufacturing Company 
(Dkt. No. 233, cert. den., October 15, 1956). 
30 LABOR CASES { 70,041, 234 F. (2d) 775 (CA-7, 
1956). 

% Gunaca v. NLRB, ex rel. Kohler Company 
(Dkt. No. 77, cert. granted, June 11, 1956), 29 
LABOR CASES { 69,775, 230 F. (2d) 542 (CA-7, 
1956) (authority of regional board sitting in 
one state to subpoena resident of another 
state): International Union, United Automobile, 
Aircraft & Agricultural Implement Workers v. 
NLRB (Dkt. No. 397, cert. den., November 13. 
1956), 30 LABOR CASES ‘ 69,836, 231 F. (2d) 237 
(CA-7, 1956) (charging party in unfair labor 
practice case raised fair-hearing questions re- 
garding stipulation of facts to which it did not 
agree, refusal to grant continuance in order that 
it could subpoena adverse witness and denial of 
offer of proof. This case is more interesting 
from the standpoint that the Court, if it 
accepts the case, must discuss the relation- 
ship of the’ general counsel to the charging 
party in unfair labor practice hearings): Office 
Employees International Union, Local 11 v. 
NLRB (Dkt. No. 422, cert. granted. November 
13, 1956). 30 LABOR Cases { 70,051 (DC of D. C., 
1956) (where the Office Employees union filed 
charges against the Teamsters union and the 
Board, while finding the teamsters to be an 
employer, dismissed the complaint under its 
jurisdictional standards, the Court approved the 
Board's finding that union was not a commercial 
venture); Cone Brothers Contracting Company 
v. NLRB (Dkt. No. 431), 30 LABOR CASES 
€ 70,052, 235 F. (2d) 37 (CA-5, 1956) (employer 
raised as a defense to an enforcement order 
granted by the Court for refusal to bargain 
with certified union that NLRB used same 
eligibility date in run-off election as used in 
original election). Besides the four cases listed 
above, the current docket contained three cases 
treating the question of the six-month limita- 
tion in unfair labor practice cases. Two of 
these cases have been denied review while the 
third was dismissed pursuant to stipulation. 
Die & Toolmakers Lodge 113, Machinists v. 
NLRB (Dkt. No. 191, cert. den., October 8. 
1956), 29 LABOR CASES { 69,804, 231 F. (2d) 298 
(CA-7, 1956); Carpenters Local Union 1028, 
United Brotherhood of Carpenters & Joiners of 
America v. NLRB (Dkt. No. 252, cert. den.. 
October 8, 1956), 30 LABOR CASES { 69,834, 232 
F. (2d) 454 (CA-10, 1956): and Anchor Rome 
Mills, Inc. v. NLRB, cited at footnote 6. 
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walkouts did not constitute bad faith bar- 
gaining on the part of the union.“ In an- 
other matter, the Court denied certiorari 
where the employer was found guilty of 
violating Sections 8(a)(1) and 8(a)(3) of 
the act by refusing to permit employees to 
wear union badges under the claim that 
the wearing of badges would precipitate a 
strike and violence.“ Another denial of 
certiorari involves a case where the Eighth 
Circuit found a “hot cargo” and “picket 
line” clause to be a defense to a Section 
303 secondary boycott action.” 


In the category of racial discrimination, 
three cases afforded the Court an oppor- 
tunity to review certain aspects of the 
Steele" doctrine once again. However, the 
Court has refused to review two of the three 
cases, both of which arose from a decision 
of the Court of Appeals for the Fifth Cir- 
cuit, holding that damages and an injunc- 


tion could be awarded to Negro railway 
employees as the result of a discriminatory 
contractual clause limiting Negroes to cer- 
tain positions of employment.” With very 
little discussion, the Fifth Circuit held that 
the Steele, Tunstall, Graham and Howard 
cases” controlled. In the third case the 
Court granted certiorari. There, the Fifth 
Circuit had affirmed per curiam without 
decision the dismissal of an action seeking 
an injunction and damages under the Rail- 
way Labor Act. It thus approved a district 
court: holding that the Railway Labor Act 
did not grant jurisdiction to the federal 
courts to police collective bargaining agree- 
ments and that, to the extent that such 
agreements are not unlawfully entered into 
and contain no unlawiul terms, the courts 
cannot intervene.” 

Anid there we have it." There undoubt- 
edly :will be more as applications are made 


1% NLRB v. Textile Workers Union of America 
(Dkt. No. 35, cert. granted, April 2, 1956, 350 
U. S. 1004: cert. revoked and den., October 15, 
1956), 29 LABOR CASEs { 69,515 (DC of D. C., 
1955) (no violation of 8(b)(3) but violation of 
8(b)(1)(A)). 

6 Kimble Glass Company v. NLRB (Dkt. No. 
219, cert. den., October 8, 1956), 29 LABOR CASES 
{ 69,800, 230 F. (2d) 484 (CA-6, 1956). 

1% Meier & Pohlmann Furniture Company v. 
Gibbons (Dkt. No. 328, cert. den., October 22, 
1956), 30 LABOR CASES { 69,914, 233 F. (2d) 295 
(CA-8, 1956). 

To complete the picture, the following cases 
should be listed as decisions in which the court 
of appeals passed on substantive Taft-Hartley 
issues which the Court refused to review: Die 
é& Toolmakers Lodge 113, Machinists v. NLRB, 
cited at footnote 13 (8(a)(1), 8(a)(3), 8(b)(2) 
and 8(b)(1)(A) violations in threatening to 
refuse to process grievances, refusing to accept 
dues from members who failed to pay strike- 
fund assessment and causing their discharge): 
and United Association of Journeymen & Ap- 
prentices of the Plumbing and Pipefitting In- 
dustry, Local 420 v. Schauffler (Dkt. No. 106, 
cert. den. October 8, 1956), 29 LABOR CASES 
{ 69,815, 230 F. (2d) 572 (CA-3, 1956) (civil and 
criminal contempt for violation of court order 
in jurisdictional dispute). 

7 Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES { 51,188, 323 U. S. 192 
(1944). See Comment, ‘‘The Duty of the Statu- 
tory Bargaining Representative—The Steele Case 
Revisited,’’ 49 Northwestern University Law Re- 
view 357 (1954). 

% Central of Georgia Railway Company v. 
Jones (Dkt. No. 83, cert. den., October 8, 1956) 
and Jones v. Central of Georgia Railway Com- 
pany (Dkt. No. 231, cert. den., October 8, 1956), 
both being appeals from 29 LABOR CASES 
{ 69,725, 229 F. (2d) 648 (CA-5, 1956), the latter 
case being a cross-petition conditioned on the 
granting of certiorari in the former case on 
the narrow point of whether the employee's 
damages were properly limited to only one year 
by the Alabama statute of limitations. 

w Steele v. Louisville & Nashville Railroad 
Company, cited at footnote 17; Tunstall v. 
Brotherhood of Locomotive Firemen, 9 LABOR 
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CASES { 51,189, 323 U. S. 210 (1944); Graham v. 
Brotherhood of Locomotive Firemen, 17 LABOR 
CASES { 65,399, 338 U. S. 232 (1949); and 
Brotherhood of Railroad Trainmen v. Howard, 
21 LABOR CASES { 67,004, 343 U. S. 768 (1952). 

* Conley v. Gibson (Dkt. No. 109, cert. 
granted, October 8, 1956), 30 LABOR CASES 
{ 69,887, 229 F. (2d) 436 (CA-5, 1956). 

The reader will note that no mention has 
been made of the federal pre-emption and free- 
speech cases. This category is a subject in 
itself. Commencing with the Swing case (not 
to mention Senn) and on to Gazzam, and then to 
Garner with the more recent Anheuser-Busch 
and Arkansas Oak Flooring cases, the Supreme 
Court has examined the free-speech and pre- 
emption aspects of labor matters. The cases 
which have been or will be on the Supreme 
Court's calendar this term are: 

Decided per curiam: Pocatello Building & 
Construction Trades Council v. C. H. Elle Con- 
struction Company (Dkt. No. 372, reversed, No- 
vember 5, 1956, per curiam, before the arrival of 
briefs or the hearing of argument, 31 LABOR 
CASES { 70,294), 30 LABOR CASES { 69,919, 297 
Pac, (2d) 519 (Idaho, 1956). 

Review granted: Amalgamated Meat Cutters 
é Butcher Workmen v. Fairlawn Meats, Inc. 
(Dkt. No, 41, cert. granted, May 7, 1956, 351 
U. 8S. 922), 30 LABOR CASES { 69,845 (1955): San 
Diego Building Trades Council v. Garmon (Dkt. 
No. 50, cert. granted, May 7, 1956, 351 U. S. 
923), 29 LABOR CASES { 69,642, 291 Pac. (2d) 1 
(Calif., 1955): Guss v. Utah Labor Relations 
Board (Dkt. No. 280, jurisdiction noted, Novem- 
ber 8, 1956), 30 LABOR CASES { 69,924, 296 Pac. 
(2d) 733 (Utah, 1956); Youngdahl v. Rainfair, 
Inc. (Dkt. No. 269, cert. granted, October 8, 
1956), 30 LABOR CASES { 69,874, 288 S. W. (2d) 
589 (Ark., 1956); International Brotherhood of 
Teamsters, Local 695 v. Vogt, Inc. (Dkt. No. 79, 
cert. granted, October 8, 1956), 29 LABOR CASES 
§ 69.747, 74 N. W. (2d) 749 (Wis., 1956); Benz 
v. Compania Naviera Hidalgo, 8. A. (Dkt. No. 
204, cert. granted, November 5, 1956), 30 LABOR 
CASES { 69,903, 233 F. (2d) 62 (CA-9, 1956). It 
should be noted that a cross-petition arising 
from this case (Dkt. No. 334), was denied on 
the same date. This cross-petition was limited 
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for review. The foregoing analysis has placed 
some cases in the over-all category of “labor” 
matters if for no other reason than that a 
labor union or official may be involved. 
However, labor-relations problems, in the 
strictest sense, concern themselves with: 
(1) organizing the unorganized, obtaining 
wages and conditions for the organized, and 
attempting to have such wages and con- 
ditions prevail in the area and industry; 
and (2) establishment of and the enforce- 
ment of the collective bargaining agreement. 

Basically, the first general category—or- 
ganization, negotiation and prevailment of 
conditions—is concerned with the allowable 
area of economic conflict. What may a 
union do?’ What may an employer do? 
What may be the individual’s rights sepa- 
rate and apart from those of the union and 
the employer? When the Supreme Court 
makes its determinations in these cases, it 
will be defining some of the “off limit” areas 
in the economic arena. Depending upon 
one’s analysis of the situation, he may agree 
or disagree with these pronouncements. 
But actually he will be saying that he may 
prefer to substitute one ground rule for 
another. This is undoubtedly important, 
but those who have watched or read the 
development of labor-management relations 
have seen these ground rules fluctuate and 
change depending upon the era, the general 
feeling of the public (if there is such a 
thing) and the legislation on the books. 
Thus, no matter what the decision may be, 
some will think it wrong and others will 
defend its wisdom. 

But even with extremely divergent mental 
conditioning, where should all persons reach 
agreement? Assume that the collective bar- 
gaining process—and all that goes before 
—is now complete. Should there be any 
disagreement as to the fact that such con- 
tract is inviolate? If a grievance or dispute 
arises under the agreement, should not the 


parties have the right to have it resolved, 
or should one be able to sign an agreement 
and then state that he himself will deter- 


mine if it is violated? Then, are no re- 
courses open to the aggrieved to obtain an 
impartial determination? These issues are 
all raised in the second area of labor- 
management relations, the enforcement of 
the collective bargaining agreement. It is 
in this area that intellectual honesty dictates 
that the signed agreement—during its term 
—places the parties to the agreement out- 
side of the economic arena and imposes 
upon such parties a duty of conformance 
to its terms and intent. 


This is the nub of the problem in a group 
of cases which are now pending before the 
Court. To be sure, the issues are phrased 
quite legalistically in terms of statutory 
construction and constitutionality but when 
these decisions are transmitted to those 
who must deal daily in labor relations, the 
question is simple and direct—the sanctity 
and efficacy of the bargaining agreement. 

But let us look at the cases which revolve 
around this issue, taking six of them first 
—certiorari has been granted in three, de- 
nied in one, and application has been made 
in the other two: 


Lincoln Mills*—The company and union 
had a collective bargaining agreement. The 
employer refused to arbitrate 14 grievances. 
The union filed suit under Section 301 of 
the Taft-Hartley Act, seeking specific per- 
formance ™ of the contract, that is, that the 
employer be directed to arbitrate whether 
the contract had been violated, as the union 
contended.” 


Goodall-Sanford.*—A company and union 
had a collective bargaining agreement. The 
employer completely terminated operations 
during the contract’s term. The union re- 
quested arbitration concerning the eligi- 
bility date for vacation pay and other fringe 
issues. When the employer refused to arbi- 


(Footnote 21 continued) 
to the holding below that a damage award could 
not be enforced against the union's assets. 

Awaiting action: International Union, United 
Automobile, Aircraft & Agricultural Implement 
Workers v. Russell (Dkt, No. 427), 30 LABOR 
CASES § 69.850, 88 So. (2d) 175 (Ala., 1956). 

2 Textile Workers Union of America v. Lin- 
coln Mills of Alabama (Dkt. No. 211, cert. 
granted, October 8, 1956), 29 LABOR CASES 
69,729, 230 F. (2d) 81 (CA-5, 1956). 

2 The relief requested in these arbitration 
eases ranges from ‘‘mandatory injunctions" to 
“specific performance."’ Regardless of the 
name used, the courts treated these actions 
merely as suits to compel the employer to 
arbitrate. None of the courts was particularly 
troubled by the point. 


Federal Labor Laws 


“The Fifth Circuit reversed the district 
court's decree that the employer must arbitrate 
and remanded the action for dismissal. Justice 
Brown's well-reasoned dissent should be noted, 
however. 

% Goodall-Sanford, Inc. wv. United Textile 
Workers, AFL, Local 1802 (Dkt. No. 262, cert. 
granted, October 8, 1956), 30 LABOR CASES 
© 69,910, 233 F. (2d) 104 (CA-1, 1956). It should 
be noted that the First Circuit decided two 
other similar cases on the same day as the 
instant case. One of these, the General Electric 
case (Dkt. No. 276, cert. granted, October 8, 
1956), 30 LaBor CASES { 69,908, 233 F. (2d) 85 
(CA-1, 1956), is treated herein. The other, 


Newspaper Guild v. Boston Herald-Traveler Cor- 
poration, 30 LABOR CASES { 69,909, 233 F. (2d) 
102 (CA-1, 1956), was not appealed. 
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trate, the union filed an action under Sec- 
tion 301 to compel arbitration.” 


General Electric”™—An employer and a 
union had a collective bargaining agree- 
ment. The employer refused to arbitrate 
two grievances, one involving reclassifi- 
cation of an employee and the other the 
discharge of an employee. The union filed 
action under Section 301 for specific per- 
formance of the arbitration clause.” 


Buckeye Cotton Oil”—An employer re- 
fused to arbitrate an overtime pay dispute. 
The union filed under Section 301 to en- 
join violation of the contract, requesting 
the Court to direct that the controversy be 
submitted to arbitration.” 


Cuneo Press"—A union engaged in a 
three-day sit-down strike which the em- 
ployer alleged resulted from a work-assign- 
ment or jurisdictional dispute. The em- 
ployer sued for breach of a no-strike clause 
under Section 301. The union filed a motion 
to stay 301 action pending arbitration of 
“issues involved.” The case arises on a 
union motion.” 


Signal-Stat."—A union struck over dis- 
charge of two employees. The strike ended 
when the employer agreed to arbitrate the 
dispute; all but the two discharged em- 
ployees returned to work. The employer 
then filed a Section 301 action for violation 
of a no-strike clause. The union moved to 
stay the action, pending arbitration of “the 
dispute,” including the question of whether 
the no-strike clause was breached.” 


It would appear that these are simple 
cases—and they are. Today, no one should 
dispute the fact that collective bargaining 
is necessary; that once an agreement is 
concluded the parties are both legally and 
equitably bound to abide by its terms; and, 
if either party defaults or breaches this 
duty, an avenue must be available to de- 


termine this breach. The problem is no 
different than the enforcement of any simple 
contract. The problems are, in fact, not as 
great, for a collective bargaining agreement 
is seldom, if ever, subject to attack on the 
usual legalistic grounds such as fraud, 
undue influence or lack of mutuality or 
consideration. Moreover, what might be 
termed the “equities” of the situation are 
of much greater significance in collective 
bargaining situations than in simple con- 
tract situations. If for no other reason 
than the fact that the parties normally 
spend a considerable period of time in seek- 
ing a meeting of the minds and the fact 
that the collective bargaining agreement 
affects many persons other than the signa- 
tories, including, as the courts frequently 
note, the public in general. 


Unfortunately, however, the courts have 
made these cases tremendously difficult. 
They have let themselves become steeped 
in legalistic technicalities, difficult questions 
of statutory construction and compatibility, 
jurisdiction, choice of law and constitution- 
ality, while at the same time losing sight 
of the ultimate consequences of the reso- 
lution of the problem. 


Let us first examine what the simple 
answer should be and then examine this 
technical maze which the courts have cre- 
ated. A union feels that a grievance or 
dispute is properly within the arbitration 
clause of the contract, but the company re- 
fuses to arbitrate. The union then searches 
about for a means of enforcing the arbi- 
tration clause. It may look to the state or 
the federal courts. State courts, applying 
ancient and out-dated doctrines, generally 
refuse to enforce these clauses, holding 
either that a union as an unincorporated 
association cannot sue or that under the 
common law such agreements are revocable 
at will and hence unenforceable.” Accord- 


* The First Circuit affirmed the district court 
which granted the union a summary judgment 
ordering specific performance of the arbitration 
clause. 

% General Electric Company v. Local 205, 
United Electrical, Radio & Machine Workers 
(UE), cited at footnote 25. 

*° The First Circuit reversed the district court 
which had dismissed the action. 

* Buckeye Cotton Oil Company v. Local 19, 
Warehouse, Processing & Distributive Workers 
Union (Dkt. No. 515), 31 LaBor Cases { 70,179 
(CA-6, 1956). 

*® The Sixth Circuit reversed the district court 
which had granted the employer a summary 
judgment. 

™ Kokomo Paper Handlers’ Union 34 v. Cuneo 
Press, Inc. (Dkt. No. 421), 30 LABOR CASES 
{ 70,084, 235 F. (2d) 108 (CA-7, 1956). 

"The Seventh Circuit affirmed the district 
court’s denial of motion to stay. 
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%3 Signal-Stat Corporation v. Local 475, United 
Electrical, Radio & Machine Workers of Amer- 
ica, UE (Dkt. No. 520), 30 LABOR CASEs * 70,090, 
235 F. (2d) 298 (CA-2, 1956). 

“The Second Circuit reversed the district 
court's denial of motion to stay. 

* The pending arbitration cases note the 
antipathy of state courts to actions for enforce- 
ment of arbitration clauses. See, for example, 
the Lincoln Mills case, where the Fifth Circuit, 
as one basis of decision, concluded that Alabama 
law precluded enforcement of arbitration. See, 
also, Janalene, Inc. v. Burnett, 41 N. E. (2d) 
942 (1942) (where employees enjoined an em- 
ployer from breaching contract but court re- 
fused to decree arbitration to determine 
damages). For a general treatment of the prob- 
lems of arbitration enforcement see Wyle, 
“Unions in Search of a Forum to Enforce Con- 
tracts,’’ 7 Labor Law Journal 425 (July, 1956), 
and the staff-prepared department on arbitration 


December, 1956 @ Labor Law Journal 


ingly, the union goes to the federal courts. 
Absent diversity of citizenship, which is 
frequently the case (and even if diversity 
did exist, other problems would arise), the 
union must find a basis for federal juris- 
diction. It invokes Section 301 of the Taft- 
Hartley Act which provides that “Suits for 
violations of contracts between an employer 
and a labor organization may be 
brought in any district court of the United 
States without respect to the amount 
in controversy or without regard to the 
citizenship of the parties.” The union must 
then find some basis for the relief requested 
or some cause of action or substantive right 
authorizing enforcement of arbitration clauses. 
Section 301 itself may authorize such relief 
but, as will be shown, this, the courts state, 
would present a serious question. 

As the union searches—not even for a 
complete determination, but merely to have 
the employer told that he must arbitrate 
a more likely basis for relief is found in the 
United States Arbitration Act, which not 
only authorizes the enforcement of arbi- 
tration clauses by the courts but contains 
a procedural statement of how the arbi- 
tration, if ordered, shall be conducted. But 
here again caution signs are posted, for the 
union may be directed back to Section 301 
to find a substantive right. At this time 
the employer may attempt to invoke the 
Norris-LaGuardia Act as a defense to such 
“equitable relief.” This is a frivolous de- 
fense and one which merely compounds the 
employer's original refusal to arbitrate, but 
nevertheless poses another roadblock. 


Thus, these three statutes, designed at 
least in part to foster. collective bargaining, 
when applied by courts result in substantial 
confusion and legal gymnastics which may 
deprive the union of the right to enforce 
the very collective bargaining agreement 
which these acts foster. This is not a 
bilateral denial because this confinement is 
not imposed upon the employer. 

Recently, the Supreme Court had occa- 
sion to treat Section 301 in the Westinghouse 
case.” This decision currently permeates 
the field of federal rights of collective bar- 
gaining contract enfercement for unions, 
and accordingly any discussion must in- 
clude such decision. 


Westinghouse Case 


The Supreme Court was faced with the 
of whether the federal 


narrow question 


courts had subject-matter jurisdiction under 
Section 301 of an action brought by a union 
to recover wages of 4,000 employees who 
had all missed one day’s work. The union 
alleged that such failure to pay breached 


the collective agreement. The majority of 
the Court, splitting 3-2-1 in theory and 
with two Justices dissenting, held that Sec- 
tion 301 did not confer jurisdiction of such 
actions for accrued wages upon the federal 
courts. Justice Frankfurter, writing for the 
majority, seemed to hinge the decision upon 
the fact that this was a subject “relating to 
compensation, terms peculiar to the individual 
benefit” (italics supplied) of the employees 
themselves as contrasted to the union. Jus- 
tices Warren and Clark concurred in the 
theory as well as the result, terming the 
action one for “the uniquely personal rights 
of an employee.” (Italics supplied.) Justice 
Reed also concurred in the result but adopted 
a different theory by distinguishing between 
“the separate hiring contracts between the 
employer and each employee” and the col- 
lective bargaining contract. He concluded 
that since Section 301 authorizes only ac- 
tions for breach of collective agreements 
and since wages arise from the “separate 
hiring contract,” no action would lie under 
Section 301 for accrued wages. 


Hence, the conclusion of all the “majority” 
Justices was that a claim by a union for 
accrued wages of individual employees 
would not lie under Section 301. Whether 
more than this was decided has troubled 
not only observers but the courts of appeals. 


One thing is certain. The Westinghouse 
case on its narrow facts has created much 
doubt as to how far the federal courts 


can go in enforcing arbitration of disputes 
and grievances. 

Apparently, we can assume that Justice 
Frankfurter did not intend to exclude all 
“grievances” from the sway of Section 301. 
It should be noted, however, that he did 
state in his decision that “There was no 
suggestion that Congress intended 
to open the doors of the federal courts to 
a potential flood of grievances”; (italics 
supplied) inasmuch as this language was 
followed by the words quoted above, “relat- 
ing to compensation, terms peculiar to the 
individual benefit,” it would require a strained 
construction to say that he intended to 
exclude from Section 301 more than either 
claims for accrued wages or, more broadly, 
claims “peculiar to the individual benefit.” 
But which of these exclusionary tests did 


(Footnote 35 continued) 
decisions and developments, 7 Labor Law Jour- 


nal 429 (July, 1956). 
Federal Labor Laws 


* Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 LABOR CASES { 69,063, 348 U. S. 437 (1955). 


755 


Justice Frankfurter and, for that matter, 
his two associates and Justices Warren and 
Clark adopt? On the one hand, one might 
argue that they adopted the broader tests 
of “individual benefit” or “uniquely personal 
rights of an employee.” If narrow distinc- 
tions are to be used by the Court, why 
did they not adopt Justice Reed’s theory 
that wages arise from a “separate hiring 
contract”? Certainly, the well-known J. /. 
Case case ™ lends some support to the view that 
there is a distinction between. separate hiring 
contracts and collective bargaining agree- 
ments. On the other hand, it is possible 
to argue that the Court meant to decide 
only the narrow issue before it, that is, wage 
claims, and hence excluded only actions for 
accrued wages from Section 301. It might 
be noted in passing that this same argument 
could be utilized to show that the Westing- 
house case had no application to a suit for 
specific enforcement of arbitration and should 
merely be limited to actions for breach of 
contract, but this is subject to the same 
criticism as has been and will be made of 
the arbitration cases, that we are determin- 
ing broad, over-all questions by juggling 
words and losing sight of the basic referent. 


It probably serves no major purpose to 
speculate on which test the Court intended, 
for the arbitration cases under considera- 
tion will undoubtedly require the Court to 
answer this query, and soon. A much more 
vital consideration is what is contemplated 
by the terms “accrued wages,” “individual 
benefit” and “uniquely personal rights.” 
What is left of Section 301 under any of 
the tests? As an auxiliary proposition, do 
any of these exclusions make sense? 


Relating these inquiries to the area— 
enforcement of arbitration—and the instant 
cases under consideration, many questions 
arise. Is there to be a distinction between 
arbitration of wage and/or fringe benefit 
grievances as contrasted with a jurisdic- 
tional dispute? Should the reclassification 
of an employee be treated differently from 
the discharge of an employee? Is there to 
be a distinction between a grievance rela- 
tive to one employee and one affecting 
many? It is evident that a_ sufficiently 
broad interpretation of these phrases or 
tests—and most certainly a literal interpre- 
tation of Justice Frankfurter’s “grievance” 
language—could remove all, or virtually all, 
actions for enforcement of arbitration, not 
to mention damage actions for violations 


of collective agreements, from the sway of 
Section 301. It is quite as apparent that 
even a restricted definition will result in 
uncertainty and disparity of treatment in 
Section 301 damage and arbitration enforce- 
ment cases. 

Nor will the disparate treatment affect 
only the subject matter of enforcement. 
If the Westinghouse case placed any limi- 
tation upon the subject matter of Section 
301 actions, and it seems clear that it did, 
these limitations apply only to union actions 
and not to employer actions. The reason 
is obvious. Only unions will seek to enforce 
and arbitrate “wage” claims. Only unions 
will go to Court to seek arbitration of 
matters of “individual benefit” or “uniquely 
personal rights of an employee.” One can- 
not imagine any case where the employer 
would be denied access to the courts be- 
cause its claim falls within these tests. 

A final implication of the Westinghouse 
decision is the adverse effect upon collective 
bargaining which must result from remov- 
ing certain breaches from the sanctions of 
Section 301. This is well stated by Justices 
Douglas and Black in their dissent. They 
characterized the majority as making “moun- 
tains out of molehills in not allowing the 
union to be the suing as well as the bar- 
gaining agency for its members as respects 
matters involving the construction and en- 
forcement of the collective bargaining agree- 
ment.” They show with considerable force 
and logic that it is ridiculous to provide for 
protection and furtherance of collective bar- 
gaining by unions, while at the same time 
handcuffing them in the administration— 
the “life and meaning,” of the resultant 
collective bargaining agreement. 

These are the ramifications of the bare 
holding of the Westinghouse case. The Court 
went much further, perhaps further than 
necessary, raising several questions which 
it may be required to treat in the arbitra- 
tion cases. Before looking further, how- 
ever, let us see how the various circuits 
resolved the basic jurisdiction problem, that 
is, whether Section 301 contemplated the 
grievances and disputes sought to be en- 
forced by arbitration. 


Section 301 and Arbitration Cases 


All of the courts of appeals, with the ex- 
ception of the Seventh Circuit, which did 
not reach the question in view of its deci- 


‘31 J, I, Case Company v. NLRB, 8 LABOR 
CASES { 51,173, 321 U. S. 332 (1944) (holding 
that employer may not defend refusal-to-bar- 
gain charges nor avoid its statutory duty to 
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bargain by reason of individual employment 


contracts executed prior to the time the bar- 
gaining representative was chosen by the em- 
ployees). 
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sion, were cognizant of the Westinghouse 
case. 

The First Circuit, in General Electric, 
limited Westinghouse to its facts. Thus, 
Westinghouse did not prohibit the court 
from directing that an employer arbitrate 
reclassification and discharge grievances. 
The First Circuit distinguished its case from 
Westinghouse by stating that “the promise 
of the employer to arbitrate, which fre- 
quently is linked in the contract or in nego- 
tiations with a union no-strike pledge, seems 
to us to be at the forefront of the contract 
terms for whose breach only the union can 
effectively seek redress.” Noting that if 
the actions were not within Section 301, 
“there would be no significant use a union 
could make of Section 301” and that Sec- 
tion 301 was certainly not intended to be 
a “one-way street,” the court emphasized 
the dangers of disparate treatment of unions 
under the Westinghouse decision. The Sixth 
and Second Circuits, in the Buckeye Cotton 
Oil and Signal-Stat cases, cited and approved 
the General Electric decision, holding that 
Westinghouse was inapplicable in an over- 
time pay grievance, on the one hand, and an 
employee discharge and a breach of no-strike 
clause dispute, on the other. 


As can be seen, while all of the courts 
in the foregoing cases looked at Westing- 
house, none found it controlling. But the 
Supreme Court has yet to look, and it can- 
not be forgotten that it wrote the Westing- 
house decision. It will be interesting to see 
how fine the lines are drawn between a suit 
for pay, as in Westinghouse, an overtime 
claim in Buckeye Cotton and an upgrading 
dispute in General Electric. Of course, while 
the unions will legitimately complain as to 
the drawing of thin distinctions—this not 
being conducive to amicable labor rela- 
tions—perhaps they will be forced to settle 
for this, for it is still better than no forum 
at all, which will be the result if Justice 
Frankfurter’s broad statements lose their 
character as dicta and actually become deci- 
sive of any of the cases. 


The Westinghouse case did, however, be- 
come the decisive factor in the refusal of 
the Fifth Circuit in the Lincoln Mills case 
to enforce arbitration not by reason of the 
holding that Section 301 did not contem- 
plate the subject matter of the grievances, 
but on a collateral issue discussed only as 
dicta in Westinghouse. The court in Lincoln 
Mills first found the arbitration act inappli- 
cable to collective bargaining agreements. 


It therefore became necessary for the court 
to determine whether Section 301 provided 
a substantive right authorizing the relief 
requested in addition to providing an entree 
into the court. Relying largely on Justice 
Frankfurter’s statement that Section 301 
had “a strictly procedural aim,”™ the Fifth 
Circuit concluded that Section 301 did not 
authorize enforcement of arbitration, and 
remanded the case to the district court with 
instructions to dismiss 


This question—whether Section 301 cre- 
ated any substantive rights permitting en- 
forcement—is not necessarily.jnherent in the 
arbitration cases if the arbitration act can 
stand alone. But if the Lincoln Mills case 
is affirmed in theory as well as result, then 
Section 301 and the substantive-rights issue 
become very important. Accordingly, we 
should briefly examine the views of the 
Supreme Court Justices other than Frank- 
furter, Minton and Burton, as well as the 
circuits on this point. 


Justices Warren and Clark did not pass 
on whether Section 301 created substantive 
rights, limiting their decision to the ques- 
tion of wage claims and statutory construc- 
tion. Justice Reed, concurring, and Justices 
Douglas and Black, dissenting, while per- 
haps not meeting the issue squarely, dis- 
agreed with Justice Frankfurter. They stated 
that “Congress in the Taft-Hartley Act 
created federal sanctions for collective bar- 
gaining agreements, made the cases and 
controversies concerning them justiciable 
questions for the federal courts, and per- 
mitted those courts to fashion from the 
federal statute, from state law, or from 
other germane sources, federal rules for 
the construction and interpretation of those 
collective bargaining agreements.” Thus, 
the latter three justices seem to say that 
Congress thought it wise to enact Section 
301 and it is not important whether Sec- 
tion 301 provides the substance or not. The 
point is that the courts must give effect to 
Section 301 by drawing upon whatever law 
will serve this end. It would appear, there- 
fore, that they would find some substantive 
basis for enforcing arbitration and that, if 
necessary, they might well reverse the Lincoln 
Mills case on this point. 


The various circuits seem as much split 
as the Supreme Court on this question. 
Justice Frankfurter noted in the Westinghouse 
decision that most lower federal courts 
“have ascribed to § 301 the creation of ‘sub- 
stantive federal right’ or the subjection of 


%* It is interesting that while the Court noted 
the views of the other Justices, it deemed 
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Frankfurter’s dicta, on behalf of only three 
Justices, controlling. 
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collective agreements to a body of federal 
common law.” The arbitration cases, fol- 
lowing Westinghouse in point of time and, 
of course, looking to:Westinghouse on the 
problem of jurisdiction, were obviously in- 
fluenced by Justice Frankfurter’s sugges- 
tion. Thus, the First Circuit, like the Fifth, 
expressly declared that Section 301 does 
not encompass substantive rights, at least 
in support of arbitration, while the Second, 
Sixth and Seventh Circuits did not pass on 
the question. Whether any of these cases, 
aside from Lincoln Mills, is conclusive is 
questionable, inasmuch as the issue does not 
become decisive until and unless the arbitra- 
tion act, the logical basis for the relief, 
is held inapplicable. 


Arbitration Act—-Does It Apply to 
Collective Bargaining Agreements? 


Once it is determined that Section 301 
confers subject-matter jurisdiction of the 
grievance or dispute in question, the court 
must concern itself with whether there is 
a substantive right authorizing the relief 
of specific enforcement. As previously noted, 
the state laws generally do not provide a 
basis for such and it is, to say the least, 
questionable in view of Westinghouse whether 
Section 301 does. Hence, the arbitration 
act comes into play. 

It was in the application of the arbitra- 
tion act that the courts of appeals reached 
a climax of confusion, conflict and technical 
distinctions, to the detriment of the over-all 
purpose of the act and collective bargaining. 
It is in this connection that one is prompted 
to ask whether we are to use the law or 
whether the law is to use us? Is the law 
a “tool” to be utilized in accomplishing 
desired results or is it a “strait jacket” 
designed to harness progress and impede 
the enforcement of collective bargaining 
contracts?” Let us look at this somewhat 
neglected arbitration act. 

Section 1, after defining various terms, 
contains the very important proviso that 
“nothing herein contained shall apply to 
contracts of employment of seamen, railroad 
employees, or any other class of workers 
engaged in foreign or interstate commerce.” 
(Italics supplied.) Section 2 is, in effect, 
the enforceability clause, providing that “a 
written provision in any maritime transac- 
tion or a contract evidencing a transaction 
involving commerce shall be valid, 
irrevocable, and enforceable.” (Italics sup- 


plied.) Section 3 authorizes a stay of fed- 
eral court actions “upon any tssue referable 
to arbitration providing the applicant 
for the stay is not tn default in proceed- 
ing with such arbitration.” (Italics supplied.) 
Section 4, in addition to service, venue and 
notice provisions, provides that a party 
may petition for enforcement of an arbitra- 
tion clause in any federal court which 
“save for such agreement would have juris- 
diction under the judicial code.” Then 
follow ten sections dealing with matters, 
such as arbitration procedure, not in issue 
in the pending cases. 


The quoted portions of the act, like most 
statutory provisions, suggest some problems 
of legal interpretation. But where does 
legal interpretation leave off and common 
sense begin? We are talking about the end 
result of collective bargaining, and the en- 
forcement of it. We are not conversing 
about the Internal Revenue Code where the 
purpose might be a desire to avoid, although 
not evade. Neither evasion nor avoidance 
has any place in this aspect of labor rela- 
tions—let alone any aspect—where the only 
request is a forum to determine whether 
the contract has been violated. Thus, when 
one interprets merely for the sake of inter- 
pretation alone, he is not interpreting. He 
is engaging in damaging gobbledy-gook; he 
has lost the basic referent. 


So now we find that the four cases seeking 
specific enforcement of arbitration agree- 
ments had to interpret whether the arbi- 
tration act created a federal cause of action, 
the Lincoln Mills case holding that it did 
not, while the First Circuit in the Goodall- 
Sanford and General Electric cases and the 
Sixth Circuit in the Buckeye Cotton Oil case 
stated that the arbitration act does author- 
ize the specific enforcement of arbitration 
clauses in Section 301 proceedings, In the 
two stay-order cases: The Second Circuit 
in the Signal-Stat case held that Section 3 
of the act authorized the stay of a Sec- 
tion 301 action for breach of a no-strike 
clause pending arbitration of employee dis- 
charges which precipitated the strike and 
pending arbitration of whether the no-strike 
clause had, in fact, been breached. On much 
the same facts, however, the Seventh Cir- 
cuit in the Cuneo Press case held that a 
sit-down strike prevented the application of 
Section 3 because the act of striking was in 
violation of the mandate of Section 3 that 
the applicant be “not in default.” Hence, 
the Seventh Circuit concluded that there 


* For a fuller development of these concepts 
see the author's article, ‘The Role of the Labor 
Lawyer in Labor Relations,’’ 46 Jllinois Law 
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was no longer “any issue referable to arbi- 
tration” under the act. 


The Supreme Court will have to resolve 
these divergent conclusions. While it may 
be felt, as indicated above, that not all of 
the mental gymnastics are necessary, to the 
extent that the Supreme Court will have 
to pass upon the issues raised they should 
be posed here: 

First, is a collective bargaining agreement 
a “contract of employment” as contemplated 
by the proviso to Section 1? A corollary 
to this inquiry is, assuming a collective 
agreement is a “contract of employment”: Is 
it a contract of employment of “workers 
engaged in foreign or interstate commerce”? 


The basic conflict between the Fifth Cir- 
cuit and the First and Sixth Circuits in 
deciding whether an arbitrtaion clause is 
enforceable lies in the first query. The 
Lincoln Mills case holds that a collective 
bargaining agreement is a “contract of em- 
ployment,” and hence is excluded from the 
arbitration act by the proviso to Section 1. 
The Goodall-Sanford, General Electric and 
Buckeye Cotton Oil cases hold otherwise. 
The Signal-Stat case, in treating a motion 
for a stay order, adopts a third approach. 
There the Second Circuit, upon the author- 
ity of the Third Circuit, holds that a col- 
lective bargaining contract, while perhaps 
a “contract of employment,” is not a con- 
tract of employment of “workers engaged 
in . . . interstate commerce” except in the 
transportation industry. Hence, the Sec- 
ond Circuit held that a collective bargain- 
ing contract relating to nontransportation 
workers was not within the exclusionary 
language of Section 1. 

Neither the Lincoln Mills case nor the 
conflicting cases offer much authority for 
their positions, although the General Electric 
and Buckeye Cotton Oil Company cases do 
look to the J. J. Case case,” which distin- 
guished between collective agreements and 
contracts of employment and to the rather 
inconclusive legislative history of the act. 
Rather, the courts examine the divergent 
opinions of the various circuits and con- 
clude that they are pretty much at liberty 
to choose whichever view they preier. In- 
terestingly, little note was taken of Justice 
Reed’s suggestion in the Westinghouse case 


that there was a distinction between collec- 
tive bargaining agreements and “separate 
hiring contracts,” although the Buckeye 
Cotton Oil case suggests that “contracts of 
employment” means contracts of hire, in 
distinguishing one of the circuit’s earlier 
decisions on this point.” 


Second, if not a contract of employment, 
and thus not excluded from the act, is a 
collective bargaining agreement a “contract 
evidencing a transaction involving com- 
merce” so as to be enforceable under 
Section 2 of the act? 


Those courts which treated the question 
in the instant cases did not have much diffi- 
culty with this query, holding uniformly 
that a collective bargaining contract was 
“a contract evidencing a transaction involv- 
ing commerce.” It should be noted, how- 
ever, that the First Circuit, in the General 
Electric case, cautiously limited its holding 
“to a collective bargaining agreement whose 
arbitration clause is limited to con- 
troversies ‘arising out of such contract or 
transaction, or the refusal to perform the 
whole or any part thereof’ as provided in 
Section 2 of the Arbitration Act.” The 
court noted that in Bernhardt Polygraphic 
Company® the Supreme Court ruled that 
an individual hiring contract did not come 
within Section 2 because there was no 
showing of a transaction in commerce. It 
stated, h@avever, that a collective bargaining 
agreement affects “hundreds or thousands” 
of people and thus affects commerce to a 
major extent. It would seem that the 
Supreme Court will agree. 

Third, do strikes and other 
activity by a union preclude it from coming 
within the act by reason of the “not in 
default” and “referable to arbitration” re- 
quirements of Section 3? The latter phrase, 
“referable to arbitration,” raises further 
consideration, such as whether a given griev- 
ance or dispute is “arbitrable,” whether the 
district court or the court of appeals is to 
decide arbitrability and, finally, what law 
is to govern their decision. 


conceried 


Much as the circuits split on enforcement 
of arbitration clauses, the Seventh Circuit 
and the Second Circuit are at odds in the 
application of Section 3 of the act. Thus, 
the Cuneo Press case held that the use of 


” Cited at footnote 37. 

“As the instant cases indicate, the conflicts 
among the circuits do not end with the First, 
Second, Fifth and Sixth, for the Fourth Circuit 
agrees with the Fifth Circuit that a collective 
agreement is a ‘‘contract of employment,”’ 
while the Third Circuit, in order to avoid 
earlier decisions, takes the approach of the 
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Second Circuit, as noted in the text, that only 
collective agreements in the transportation in- 
dustry are excluded. The latter approach is an 
excellent example of the lengths to which the 
courts will go to avoid facing up to a question. 

#29 LABOR CASES £ 69,689, 350,U. S. 198, 
200-201 (1956). 
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economic pressure by a union in the form 
of a sit-down strike barred it from there- 
after staying a Section 301 damage action 
for breach of a no-strike clause pending 
arbitration of a work-assignment dispute, 
stating that there was no showing that 
the union was “not in default” as required 
by Section 3 but rather that it appeared 
that it was in default in view of its failure 
to state a grievance and arbitrate prior to 
striking. It therefore concluded that there 
was no issue “referable to arbitration” at 
the time of the motion to stay. The Signal- 
Stat case, on the other hand, reversed the 
district court and held that a stay order of 
a Section 301 action for breach of contract 
pending arbitration of “a dispute relating 
to an alleged breach of the no-strike clause” 
Was proper, notwithstanding the fact that 
the union had authorized a strike in protest 
of the discharge of two employees. 


If these cases are distinguishable, and 
they appear not to be, it is by reason of 
the fact that in the Signal-Stat case, as 
reflected by the district court opinion,” an 
abortive attempt was made to arbitrate the 
matter of the discharges although the arbi- 
tration procedure was not followed, whereas, 
as noted above, the grievance and arbitra- 
tion procedure was ignored in the Cuneo 
Press case. However, if such a distinction 
is necessary, at best it is an illusory one, 
sitice the Section 301 action in Cuneo was 
filed only three days after the strike began, 
while the action in Signal-Stat occurred 
much later and the arbitration resulted 
from the settlement of the strike. It is 
interesting to note that the court of appeals 
in the Signal-Stat case made no mention 
of whether the union was “in default” even 
though the district court seemed to deny the 
motion for a stay order on this very basis. 


The Signal-Stat case also bears upon 
the ancillary questions of arbitrability. It 
is to be noted that the Second Circuit was 
not particularly concerned with the basic 
discharge dispute. Rather, it emphasized 
the arbitrability of the breach of the no- 
strike clause which was the very foundation 


of the Section 301 damage action. It deter- 
mined that this was an arbitrable dispute 
under the collective bargaining agreement 
and, accordingly, returned the case to the 
district court for reference to arbitration 
under the act. The fact that it made its 
own determination of arbitrability is sig- 
nificant in view of the contrary ruling of 
the First Circuit in the General Electric 
case that arbitrability was for the district 
court to decide.“ But all was not lost be- 
cause at least the court effectively disposed 
of the merits of the Section 301 action in 
this fashion subject, of course, to Justice 
Frankfurter and Westinghouse. 


Fourth, underlying this entire line of cases 
is the question of choice of law with under- 
tones of the Erie“ doctrine and constitu- 
tionality. Obviously, each case looks at the 
arbitration act in this light. But the prob- 
lem becomes more serious in those cases, 
Lincoln Mills and Cuneo Press, in which the 
courts hold the act inapplicable. Should 
the Supreme Court agree with the Fifth 
and/or Seventh Circuits, it may then feel 
required to resolve the several views ex- 
pressed in the Westinghouse case at least 
insofar as the applicable state law permits 
enforcement of arbitration clauses either 
specifically or by stay order. (Certiorari 
was denied in Cuneo Press on November 
13, 1956.) 


In Westinghouse, Justice Frankfurter, in 
discussing Section 301, determined that it 
did not conter substantive rights. He then 
deemed it advisable to discuss whether state 
or tederal law was to be utilized in Sec- 
tion 301 actions. Although basing the deci- 
sion upon another theory, he concluded 
that Section 301 would present a serious 
problem if state substantive law were used 
and that federal law alone must be applied. 
Justices Warren and Clark did not pass 
upon this question, but Justices Reed, 
Douglas and Black held, in effect, that the 
federal courts can derive their law wherever 
they please in Section 3()1 actions. They 
indicate that this can be* rationalized con- 
stitutionally on the basis that Congress 


29 LABOR CASES { 69,733 (DC N. Y., 1956). 

“Cf., the Goodall-Sanford case where the 
First Circuit made a rather detailed examina- 
tion of the collective bargaining agreement and 
then affirmed the district court’s determination 
that the dispute was arbitrable. 

* Brie Railroad Company v. Tompkins, 304 
U. S. 64 (1938). Here the Supreme Court made 
its basic pronouncement of the substance-pro- 
cedure doctrine, holding in effect that federal 
courts should utilize federal law in determining 
matters of procedure but state law in resolving 
matters of substance in diversity actions. In 
Bernhardt v. Polygraphic Company, cited at 
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footnote 42, the Supreme Court very recently 
stated that “‘the remedy by arbitration .. . 
substantially affects the cause of action created 
by the State’’ and hence state law must be 
applied to the remedy question by federal 
courts. Most of these arbitration cases wrestled 
with the problem, but concluded that the Bern- 
hardt case should be limited to, at best, di- 
versity cases. The reader will recognize this 
problem as a corollary to the question discussed 
below—whether Section 301 is constitutional— 
the answer to which turns on whether state or 
federal law is used in Section 301 actions. 
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incorporated the state law by reference in- 
sofar as necessary or that there is a federal 
common law. 

Thus, the Lincoln Mills case, without ex- 
pressly deciding that state law could be 
utilized, examined the law of Alabama and 
concluded that Alabama law, just as did the 
arbitration act and Section 301, created no 
cause of action for enforcement of arbitra- 
tion agreements but, in fact, precluded it. 
On the other hand, the General Electric and 
Buckeye Cotton Oil cases did not hold that 
the state law precluded arbitration, but 
concluded that if state law did preclude it, 
then they were not precluded from using 
federal law. 

More can be said,” but perhaps the fore- 
going will suffice. No one will dispute that 
these four queries present interesting legal 
issues, and certainly worth-while exercises 
for the law student. The criticism is rather 
one of emphasis and direction. How im- 
portant is it to determine whether a collective 
agreement is a “contract of employment” 
and how decisive is it whether state, federal 
or some other law is to be applied when 
the underlying consideration is the efficacy 
of the entire bargaining process? 


No one course, that the 
constitution should be set aside merely 
because a labor union is involved, nor 
should laws be distorted for accommodation 
purposes. But to the extent that both Con- 
gress and the courts have found the col- 
lective bargaining process palatable and, in 
fact, desirable in our society, there is no 
warrant permitting violation of the agree- 
ment by one and at the same time denial 
of access to the courts for the other. This 
injury may be compounded when the justifi- 
cation is couched in legal syllogisms devoid 
of reality. 


contends, of 


The dangers are even more apparent 
when there is added to the other legal issues 
the question of whether the Norris-LaGuardia 
Act is involved in this type of case. The 
employers in three of the four specific- 
performance cases sought to avoid the con- 
sequences of their refusals to arbitrate by 
contending that the Norris-LaGuardia Act 
prohibited such “equitable relief.” Fortu- 


nately, the courts were not taken in by such 
a theory. The First Circuit, in the General 
Electric case, expressed the answer to this 
contention particularly well, noting that 
irrespective of the label used—whether it 
be “mandatory injunction,” “specific per- 
formance” or “equitable relief,” the traditional 
purpose and intent of the Norris-LaGuardia 
Act precluded its application to a proceed- 


ing in furtherance of peaceful collective 
bargaining.” 
The answers to the other roadblocks 


may be just as simple of solution and, per- 
haps, but for Westinghouse, would be. 


Constitutionality of Section 301 


Justice Frankfurter posed one more proposi- 
tion in the Westinghouse case—that Section 
301 might be unconstitutional, con- 
sideration which not only underlies the 
arbitration cases but was squarely presented 
to the Court this term by /nternational 
Brotherhood of Teamsters v. W. L. Mead, 
Inc.™ In view of a last-minute dismissal 
of the Mead case pursuant to stipulation, 
the Court may not decide the constitutional 
question this term unless it goes farther 
than expected in the arbitration cases. 
It is a certainty, however, that the con- 
stitutionality of Section 301 will soon be 
raised in the High Court if only because of 
Justice Frankfurter’s dictum. For this rea- 
son the First Circuit’s holding in the Mead 
case should be examined. There, after a 
dispute arose relative to the “grounding” 
of a truck driver who had been transferred 
from a position as a driver to a dock hand 
with a reduction in pay, the union rejected 
the employer’s suggestion that the matter 
be arbitrated. A strike and picketing ensued 
which extended to all of the employer's 
terminals. The employer thereupon initi- 
ated a Section 301 damage action and obtained 
a $395,000 judgment. It should be noted 
that the collective bargaining agreement 
under consideration did not contain a no- 
strike clause, the breach of contract being 
grounded upon a rather typical arbitration 
clause, which provided that the machinery 
set forth shall be the “exclusive means of 
adjudicating all matters.” 


“Another question of passing significance 
which was raised in several cases was whether 
an order compelling or denying arbitration or 
granting or denying stay of a damage action 
pending arbitration was appealable. The courts 
held in each instance that such orders were 

ealable. 
ane The Sixth Circuit in the Buckeye Cotton Oil 
case noted that the Norris-LaGuardia Act itself 
precluded its application to cases of this type 
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inasmuch as in Section 8 it contains a require- 
ment of voluntary arbitration. 

* (Dkt. No. 176, dismissed pursuant to stipu- 
lation, September 28, 1956), 29 LABOR CASES 
" 69.802, 230 F. (2d) 576 (CA-1, 1956). 

“The part of the arbitration clause relied 
upon read as follows: 

“Should any dispute, grievance or complaint 
arise during the life of this agreement which 

(Continued on following page) 
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In reviewing the decision, the First Cir- 


cuit posed the issues of whether Section 301 - 


was “unconstitutional, as being beyond the 
powers of Congress to confer jurisdiction 
upon the lower federal courts”; whether in 
the absence of a no-strike clause, a strike 
was violative of or constituted an actionable 
breach of the arbitration clause; and whether 
the damages were excessive. 


In holding Section 301 constitutional, the 
court of appeals took note of Justice 
Frankfurter’s dictum in the Westinghouse 
case, but dismissed it as not a “controlling 
precedent.” The court then treated Frank- 
furter’s major objection, that since Section 
301 did not create any substantive rights 
and since Congress did not explicitly pre- 
scribe federal causes of action to be en- 
forced under Section 301, state substantive 
law must necessarily be applied but that, 
absent diversity of citizenship, Congress 
cannot constitutionally confer upon the fed- 
eral courts jurisdiction of causes requiring 
the application of state substantive law. 
Somewhat avoiding this contention, the 
court stated that, were it mecessary, it 


would hold that “to the extent that Con- 
gress itself has not prescribed the rules to 
be applied in a § 301 case, it intended to 
leave to the federal courts, and ultimately 
to the Supreme Court of the United States, 


to formulate and declare the rules as a 
matter of federal decisional law.” Hence, 
the theory is that under the commerce 
clause Congress enacted the National Labor 
Relations Act, declaring that collective bar- 
gaining was necessary to industrial peace. 
Since the act has been found to be a per- 
fectly proper exercise of the commerce 
power, it therefore follows that it is at 
least “incidentally” within the commerce power 
to provide a federal forum for the enforce- 
ment of actions for damages based upon a 
breach of collective agreements resulting 
from this lawful exercise of the com- 
merce power. This then, stated the court, 
would be “a cause of action arising 
under a law of the United States and 
this would fall within the judicial power 
of the United States, within the meaning of 
Article III of the Constitution.” Insofar 
as federal law must be applied to cases aris- 


ing under the laws of the United States, 
that is federal-question cases, the court 
concluded that the federal courts could 
simply fashion federal common law. 


The court then, however, elected to face 
the problem squarely, resting its decision 
that state law could be applied in Section 
301 proceedings on the theory of “protec- 
tive jurisdiction.” Noting that it is “well 
established” that Congress has some power 
to confer upon federal courts “ ‘protective 
jurisdiction’, where resolution of the con- 
troversy which the federal courts must 
thereby determine requires the application 
of state law—either statutory or common 
law,” as for example the hearing of cases 
involving federally chartered corporations 
or involving actions by trustees in bank- 
ruptcy against directors of the debtor cor- 
poration, the court concluded that Congress 
could quite properly and constitutionally 
have directed the federal courts te apply 
state law in Section 301 cases. 


Thus, without passing upon whether Con- 
gress intended that state law be applied, 
the court concluded that Section 301 was 
constitutional, whether state or federal law 
or some combination thereof formed the 
substantive basis for the cause of the action. 
Whether or not the court is correct, its con- 
clusion that Section 301 is sustainable by 
reason of protective jurisdiction is incom- 
patible with the view of Justice Frankfurter 
in the Westinghouse case. On the other hand, 
the conclusions reached in the Mead case, 
as well as much of the rationalization, is 
supported by Justice Reed and the dissent- 
ing Justices in the Westinghouse case. 

So long as Section 301 is on the books, 
the second issue of the Mead case is of 
major significance. In support of its hold- 
ing that the strike violated the arbitration 
clause of the collective agreement in the 
absence of a no-strike clause, the court 
cited only three federal cases.” Two of 
these, Sands Manufacturing Company™ and 
Dorsey Trailers,” are of questionable author- 
ity. The issue decided by the Supreme 
Court in the former case was whether the 
discharge of employees was an unfair labor 
practice under Section 8(3) of the Wagner 
Act when the employees had struck during 


(Footnote 49 continued) 

the Business Representative fails to adjust, the 
dispute, grievance or complaint shall be re- 
ferred to the Arbitration Panel which Panel 
shall be the exclusive means of adjudicating 
all matters.” 

*® The court noted that there was a ‘“‘com- 
plete dearth’’ of Massachusetts state law on the 
subject, giving this as one reason it did not have 
to say whether federal or state law was appli- 
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cable. The court did cite some secondary au- 
thorities which, it stated, supported the view 
that arbitration clauses should be read as im- 
plying a covenant on the part of the union not 
to strike. 

"NLRB v. Sands Manufacturing Company, 
1 LABOR CASES { 17,044, 306 U. S. 332 (1939). 

NLRB Dorsey Trailers, Inc., 17 LABOR 
CASES { 65,574, 179 F. (2d) 589 (CA-5, 1950). 
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the term of a collective agreement which 
contained no no-strike clause. The latter 
case similarly dealt with employer unfair 
labor practices.” The other case cited was 
United Construction Workers v. Haislip Bak- 
ing Company," which arose in the Fourth 
Circuit. There the court of appeals did 
state that a strike, absent a no-strike clause, 
could constitute a breach of contract, but 
proceeded to reverse a $165,000 damage 
judgment (which had followed a $462,611.53 
judgment from which a partial new trial on 
the damage issue was granted) and re- 
manded the case with directions to enter 
judgment for the defendants. One basis of 
the reversal was that the international union 
had not been shown to have authorized or 
sanctioned the strike.” Even more import- 
ant is the fact that the so-called “arbitration” 
clause in the Haislip case was in effect a 
no-strike clause. This was not so in the 
Mead case.” 


The Mead decision that a strike in deroga- 
tion of an arbitration clause is an actionable 
breach of the collective agreement poses a 
most interesting problem when taken in 
conjunction with the Signal-Stat case. There 
the Second Circuit stayed a Section 301 ac- 
tion for breach of a no-strike clause pending 
arbitration of whether such a breach occurred 
or, stated differently, pending arbitration of 
the merits of the Section 301 action. Aside 
from indicating that the stay provision of 
the arbitration act should have been in- 
voked in the Mead case, the Signal-Stat case, 
if affirmed by the Supreme Court, should 
go far toward mitigating the Mead holding. 
If affirmed, the Signal-Stat decision will 
undoubtedly result in all such cases being 
first sent to arbitration. It will then be 
interesting to see what disposition will be 


made of the Section 301 action after the 
arbitrators have ruled. The arbitration act 
does not resolve this question except in a 
situation where the parties “have agreed 
that a judgment of the Court shall be en- 
tered upon the award . and shall specify 
the court.” 


It is submitted that not only was the 
First Circuit correct in principle in hold- 
ing that such questions be submitted to 
arbitration, but that the federal courts 
should give every consideration to the arbi- 
tration award and make every effort to 
bind the parties by the award. One need 
only examine the conflicting decisions of 
the courts and, within the courts, to note 
the virtual absence of controlling authority 
and, in fact, of agreement as to whether 
state or federal authorities, or both, shall 
apply. Equally significant is the disparate 
treatment of the parties resulting from these 
conflicts. 


Before leaving Section 301 and the W’est- 
inghouse decision, brief mention should be 
made of a decision which the Supreme 
Court has refused to review. In United 
Electrical, Radio and Machine Workers of 
America (UE) v. General Electric Company,” 
the Court of Appeals for the District of 
Columbia affirmed the dismissal of a Sec- 
tion 301 action for breach of contract where 
the alleged breach was a unilateral change 
of working conditions by the employer in 
adopting and invoking a policy that any 
employees who invoked the Fifth Amend- 
ment in a Congressional investigation of 
Communism would be discharged. One 
ground ® for the holding was that the H’est- 
inghouse case barred the federal courts from 
hearing a “union’s claim that employees 
have been injured by an employer's breach 


% Note that the First Circuit placed consider- 
able reliance upon the fact that the NLRB had 
found that the employer was not guilty of 
unfair labor practices in discharging employees 
who struck. It is difficult to see what possible 
bearing an unfair labor practice determination, 
even of the type involved, has on the question 
of whether the strike was a breach of the arbi- 
tration clause. 

% 223 F. (2d) 872 (CA-4, 1955), cert. den., 350 
U. S. 847. 

% The Mead case does not treat the question 
of whether the union sanctioned or authorized 
the strike. In fact, only briefly did it discuss 
the amount of damages, finding the judgment 
not “clearly erroneous’’ without referring to 
the Haislip case or, in fact, any authorities. 

56 The clause under consideration in the Hais- 
lip case read in part as follows: 

“The contracting parties agree that... any 
and all disputes, stoppages, suspensions of work, 
and any ard all claims, demands or actions 
growing therefrom shall be settled and 
determined exclusively by the machinery pro- 


Federal Labor Laws 


vided in... Articles IX and XX... .”’ 
supplied.) 

% (Dkt. No. 267, cert. den., October 15, 1956), 
30 LABOR CASES { 69,839, 231 F. (2d) 259 (DC 
of D. C., 1956). 

As an alternative basis of decision the 
court held that the complaint alleged a violation 
of the employer's duty to bargain and since 
this constitutes an unfair labor practice which 
is within the exclusive jurisdiction of the NLRB, 
federal courts could not hear the case. This 
is one aspect of the pre-emption doctrine. To 
much the same effect is the recently filed case, 
Gonzales v. International Association of Ma- 
chinists (Dkt. No. 539), 30 LABor CasEs § 69,833, 
294 Pac. (2d) 69 (holding action by a union 
member for damages for wrongful expulsion 
can be heard even though the expulsion also 
constitutes an unfair labor practice). See foot- 
note 21. As further grounds for denying the 
claim, the court held that it involved less than 
the $3,000 jurisdictional amount and that the 
civil rights act did not confer a cause of action. 
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of a collective bargaining contract.” This 
theory seems clearly to be wrong. To the 
extent that employees must necessarily be 
injured by an employer's breach of an 
agreement, the case stands for the view that 
Frankfurter abolished all union actions 
under Section 301. Even from a pure legal- 
istic standpoint, this not only ignores the 
much more palatable explanations of his 
decision that only wage claims or at most 
matters of “individual benefit” were ex- 
cluded from Section 301, but ignores the 
views of five other Justices as well. 


Norris-LaGuardia Act— 
Railway Labor Act 


The absence of agreement among the cir- 
cuits and the problems of reconciling labor 
statutes does not end with the arbitration 
cases. Two of the cases pending before 
the Supreme Court deal with the interplay 
of the Railway Labor Act and the Norris- 
LaGuardia Act in concerted-activity situ- 
ations and three others deal with the finality 
of system board or National Railroad Ad- 
justment Board decisions under the Rail- 
way Labor Act. 


Did Railway Labor Act repeal Norris- 
LaGuardia Act?—Some 22 years after the 
enactment of the Railway Labor Act, two 
cases, Central of Georgia and Chicago River 
Railroad,” present for the first time“ the 
question of whether the Railway Labor Act 
repealed the Norris-LaGuardia Act.“ While 
the subject matter of these cases is perhaps not 
as significant as that of the arbitration cases, 
they are properly included in this discussion to 
the extent that they reflect upon the collective 
bargaining process and illustrate how con- 
flicting opinions can result from a legalistic 
approach to an otherwise simple problem. 


In the Central of Georgia case, the Court 
of Appeals for the Fifth Circuit reversed 
the district court which had enjoined a 
strike and picketing to induce the employer 
to modify an arbitration award. In the Chi- 
cago River Railroad case, on the other hand, 
the Court of Appeals for the Seventh Cir- 
cuit reversed a district court dismissal of 
an action to restrain a threatened strike in 


order to force settlement of 21 grievances. 
In both cases the issue was identical, whether 
the Norris-LaGuardia Act prohibited the 
federal courts from enjoining strikes in 
furtherance of demands which violated the 
Railway Labor Act. 


Why, then, did the courts reach contrary 
conclusions? The answer is quite obvious. 
Rather than examining the underlying pur- 
pose of the two acts and determining how 
they would best be reconciled in view of the 
situation at hand, the courts launched into 
discussions such as: which act was passed 
first; the difference between “minor griev- 
ances” and disputes related to collective 
bargaining; the exceptions to the Norris- 
LaGuardia Act and even went so far as to 
discuss racial-discrimination cases. While 
one may not agree with his result, only 
the dissenting judge in the Central of 
Georgia case examined the over-all consid- 
erations, stating in effect that the question 
is not which act repeals the other but whether 
the Norris-LaGuardia Act was intended to 
apply to this type of situation where the 
injunction will merely balance the scales 
of justice in order to enable the impartial 
operation of a supplementary or comple- 
mentary labor enactment as contrasted to 
a situation where “A court of equity is 

being used, as was so often formerly 
the case, to upset the balance or imbalance 
of competing economic forces in order to 
give one party, rather than the other, 
weight or advantage in a private contro- 
versy between labor and management.” 


Finality of system board determinations. 
—Concluding the discussion of the pending 
cases, a brief comment may be made to 
further illustrate the confusion and danger 
inherent in a legalistic approach to coliec- 
tive bargaining matters. A quick look at the 
system board cases tends to make one 
almost forget that system boards are con- 
tractually created pursuant to the Railway 
Labor Act; that they are direct by-products 
of the collective bargaining process.” It 
would seem, therefore, that the major con- 
sideration should be this process with ques- 
tions of statutory construction being relegated 
to a secondary role. 


(Continued on page 767) 


% Central of Georgia Railway Company v. 
Brotherhood of Railroad Trainmen (Dkt. No. 
84, cert. granted, October 15, 1956), 29 LABOR 
CASES { 69,745, 229 F. (2d) 801 (CA-5, 1956); 
and Brotherhood of Railroad Trainmen v. Chi- 
cago River & Indiana Railroad Company (Dkt. 
No. 313, cert. granted, October 15, 1956), 29 
LABOR CASES { 69,734, 229 F. (2d) 926, reh’g 
den., 30 LABOR CASES { 70,007 (CA-7, 1956). 

© The Fifth Circuit noted that this was a 
case of first impression in the courts of appeals. 
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" Interestingly enough, there was a third case, 
Great Northern Railway Company v. Lumber & 
Sawmill Workers, Local 2409 (Dkt. No. 227, 
cert. den., October 8, 1956), 30 LABOR CASES 
{ 70,003, 232 F. (2d) 628 (CA-9, 1956), before 
the court which presented the identical proposi- 
tion. The court of appeals, however, did not 
reach this issue, holding that laches barred 
the injunction but noting that a serious Norris- 
LaGuardia problem existed, 

® See Railway Labor Act, Section 3, Second. 
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A New Approach 
to the Retirement Security Problem 


By LOUIS A. McLEAN, General Counsel, Velsicol Chemical Corporation 


This article discusses the problem faced by an employer who after grant- 
ing a wage increase finds that he cannot economically make an additional 
expenditure for a desired pension plan. The experience of one multiplant 
firm indicates, as a possible solution, the feasibility of investing the 
pay increase, upon the worker's election, into a wage savings annuity plan. 


rV HOSE management and union represen- 

tatives who are seeking another answer 
to the “pension” problem may be interested 
in a plan recently placed in operation for the 
employees of the Marshall, Illinois plant of 
the Velsicol Chemical Corporation. While 
this plan will not offer a solution in every 
situation, it has certain advantages which 
recommend it to a single plant of a multi- 
plant employer or to the employer of several 
hundred where only a minority of employees 
are vitally interested in retirement security. 
This plan has been called a “group annuity 
plan” and a “wage-savings annuity plan.” 
Its operation is best summarized by the last 
title because, under this plan, the employees 
themselves invest a wage increase in a group 
annuity through an association of employees, 
formed to contract with an insurance company. 


To gain a proper understanding of this 
plan and the factual situations under which 
it may be workable, an examination of the 
factors which have caused delays in the 
adoption of pension plans should be recited. 

The most frequently mentioned reasons 
for the absence of a pension plan have heen 
(1) lack of funds and (2) insufficient desire 
on the part of employees to warrant the 
necessary expenditure. 

Actually, these two reasons are closely 
associated. What is usually meant is that 
it is felt that, at a particular location, there 
is a lack of interest in the pension problem 
so that if a retirement security program is 
placed into operation, the cost of such a pro- 


Retirement Security 


gram must be borne by the employer over 
and above the cost of wage increases other- 
wise warranted. This new approach offers 
a solution in this situation, as well as cer- 
tain other advantages and disadvantages. 
Obviously, neither this plan nor any other 
plan can find funds where funds do not 
actually exist. This pian will offer no solu- 
tion to the employer who lacks funds to 
grant a warranted pay increase; it may 
offer a solution to the employer who plans 
to grant a pay increase, but who economically 
cannot make an additional expenditure to 
adopt a pension plan at the same time. 


Most representatives of labor organiza- 
tions appreciate the fact that when a pension 
plan is adopted, it is adopted primarily at 
the expense of funds which otherwise would 
have been paid in the form of a wage in- 
crease. It is also fully understood that a 
demand for a pension may often be used as 
a bargaining tool to cause an employer to 
grant a somewhat larger wage increase. 
Finally, it is known that, as a practical mat- 
ter, the employees in a particular bargaining 
unit will prefer higher wages as against the 
adoption of a pension plan unless govern- 
ment action limits their wage requests, or 
unless a substantial number of the employees 
in the bargaining unit are heads of families 
and have a sufficient length of service with 
the employer to anticipate continued em- 
ployment until retirement age. 

The instant plan, in a sense, solves the old 
problem of “eating your cake and having it.” 
At least, it offers a method whereby some 
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Though we stress that ours is a 
government of laws, it remains 
equally true that such a government 
requires for its functioning the work 
of decent men, devoted to and intel- 
ligent in the ways of justice.—J. Lee 
Rankin, Solicitor General of the 
United States. 


employees may eat the cake and others can 
save it. It provides, in substance, that if a 
sufficient number of employees have a sin- 
cere desire for retirement security, they may 
elect to invest a forthcoming wage increase 
into a group annuity, obtaining the substan- 
tially greater benefits of a group purchase. 
The only requirement is that a sufficient 
number of employees participate to amass 
a premium large enough to interest the in- 
surance company. Under such a plan, the 
participating employees not only purchase 
annuity benefits monthly depending upon 
their ages, but, in addition (because the 
money invested is their own), become en- 
titled to a full refund with interest in the 
event they are laid off, die or otherwise 
terminate their employment prior to retire- 
ment. It also can be provided that the em- 
ployee, at periodic intervals, may increase 
his payments into the plan over and above 
an agreed basic participation, thereby saving 
more of his wages and providing for greater 
retirement benefits. Any of the standard 
optional settlements offered by insurance 
companies can be selected. 


While this plan is believed to be new in 
industrial groups, basically similar plans 
have been in operation for many years for 
various associations of municipal employees 
and have been instituted, in more recent 
years, by some trade associations. 


The mechanics of offering such a plan re- 
quire the most advanced thinking both by 
the labor representative and by the em- 
ployer. The labor representative must be 
willing to foster such.a plan with the knowl- 
edge that the association of employees to 
be formed under 1954 Internal Revenue Code 
Section 501(c)(9) will be beyond his control 
and divorced from the local and international 
union. It may include nonunion and office 
employees. At the same time, the employer 
must be willing to similarly divorce him- 
self, other than to cooperate in making an- 
other wage deduction at the employees’ 
request and paying the sums deducted either 
to the association or, on its authorization, to 
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the insurance company in the name of the 
association. Beyond this, both the labor 
representative and the employer are re- 
quired to make full disclosure to the em- 
ployees of the cost of the plan, comparing 
it with other plans. For example, it must 
be shown that, while the cost to the em- 
ployer of placing the same funds in a wage 
increase or in a pension plan is identical, 
under a company-paid plan higher benefits 
can be obtained at the expense of limiting 
the employees’ refund rights on death or 
termination; also, in a company-paid plan, 
dividends would reduce the company’s cost, 
which dividends will accrue to the employees 
under this type plan. 


Where 100 or more employees are willing 
to invest five cents per hour or more in such 
a plan, several reputable insurance compa- 
nies can be interested in writing the group 
annuity, and the balance of employees can 
elect to retain the pay increase. The bene- 
fits provided will be sufficient to warrant 
consideration of such a plan. (Under such a 
plan, a wage-earner, entering at age 35, 
would enjoy total retirement and_ social 
security benefits for himself and his wife 
substantially over 50 per cent of average 
earnings. The wage increase so used, of 
course, would increase social security earn- 
ings and benefits.) 

Extra provision, however, must be made 
for the superannuated employee or one near- 
ing retirement age. The adoption of this 
plan, however, may reduce that expense 
sufficiently so that the balance can be carried 
on a supplemental current cash basis. The 
lower administrative cost of this plan to the 
employer is another advantage. It not only 
has the simplicity of operation of a group 
annuity, but also does not require clearance 
by tax authorities as a “deferred” plan; it 
merely requires a simple clearance of the asso- 
ciation of employees under Section 501(c) (9). 

It is doubted this plan can be offered ex- 
cept at a time coincidental with a wage 
offer of five cents per hour or more. Em- 
ployees are usually committed up to their 
current earnings and cannot be expected to 
make an investment out of anything but 
additional income. Experience has shown, 
however, that where such a plan is insti- 
tuted. a substantial number of participants 
will invest more than the granted pay in- 
crease. In fact, the self-enforced savings at 
interest permitted by this plan has proved 
one of its greatest assets. 

The principal objection to this plan is that 
it offers no tax advantage to the employee. 
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Obviously, therefore, it is not an answer for 
groups of highly compensated employees, al- 
though, it may serve as a modest savings 
plan for them. The hourly worker, however, 
can well join such a plan, as tax saving to 
him is relatively unimportant. In fact, he 
may ultimately gain some tax advantage 
because he can be reasonably certain he will 
not be taxed a second time on wages in- 
vested in such a program, but cannot be 
absolutely certain of how funds received 
under a company-paid plan would be taxed 
in the distant future. 


It is submitted to those labor and man- 
agement representatives who earnestly de- 
sire another solution to the pension question 
that the “wage-savings annuity plan” may 
be an answer. At least, it provides a simple 
and direct approach. With a sufficiently 
large group, it permits each individual to 
elect whether or not he wishes to provide 
for his own independence and retirement 
security. With smaller groups, it will re- 
quire a high percentage of participation. 
When offered, it serves as an accurate yard- 
stick with which to measure the true pen- 


[The End] 


sion desires of employees. 


ARE FEDERAL LABOR LAWS CONFLICTING OR COMPLEMENTARY? 
Continued from page 764 


But such was not the case. The decisions 
barely mention the bargaining process. In 
reaching directly opposite results, the Sec- 
ond Circuit in the Rychlik case® and the 
Sixth Circuit in the Gtlliece case“ emphasized 
such matters as what the other courts had 
done and meant (when it was obvious that 
they had merely disagreed); what they 
themselves had held previously; and whether, 
after laboriously examining and _ treating 
technical provisions of the act, the com- 
plainant had an alternative remedy.” 


Conclusion 

In analyzing the foregoing current Su- 
preme Court cases, an attempt has been 
made to emphasize not only the confusion 
which exists but the» inequitous result 
which may prevail. It is to be noted that 
the writer is not contending that stare de- 
cisis should be discarded, nor that statutes 
may not require interpretations, nor that 
constitutionality should be overlooked. 

On the contrary, the writer believes there 
would be some uniformity in the decisions 
and some agreement as to the proper inter- 


pretation of a statute if the courts did not 
become enmeshed in fine distinctions and 
deep analyses to the exclusion of the basic 
and important considerations—the referent 
—which in these cases happens to be the 
collective bargaining process and its sanctity. 

It is submitted that all must accept the 
premise that a collective bargaining agree- 
ment must be bilaterally enforceable. The 
current trend, however, reflects unilateral 
protection for the eraployer while the unions’ 
recourse remains clearly unclear, and this 
is due to the Westinghouse decision and the 
disagreement of the courts as regards arbi- 
tration and other enforcement methods. 
Admittedly, disagreement may not be wrong 
in itself, but when the articulation of such 
disagreement revolves around razor-sharp 
fineries, flanked with all of the pomp and 
circumstance of the interpretation of earth- 
shaking legal doctrines, and when the re- 
sult militates toward the disintegration of 
respect for the collective bargaining proc- 
ess, let alone the process itself, then such 
disagreement is indeed wrong—wrong per se. 


[The End] 


® Pennsylvania Railroad Company v. Rychlik 
(Dkt. No. 56, cert. granted, May 14, 1956, 351 
U. S. 930), 29 LaBor CASES { 69,684 (CA-2, 
1956) (holding that employee discharged pur- 
suant to system board determination that he 
did not belong to union ‘‘national in scope’’ 
could obtain review of such determination in 
court). 

** Miller v. Gilliece (Dkt. No. 331), 31 LABOR 
CASES 70,216 (CA-6, 1956) (refusing to review 
system board determination in identical case). 

® To further complicate the situation, the 
Supreme Court may have to treat Sampsell v. 
Baltimore & Ohio Railroad Company (Dkt. No. 
363, cert. applied for, August 30, 1956), 30 LABOR 
CASES { 70,122 (CA-4, 1956) where the court of 
appeals disposed of an identical case on a dif- 
ferent basis than those utilized by either of the 
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above cases, holding employee did not exhaust 
administrative remedies, 

Two other cases should be listed under the 
general heading of the Railway Labor Act. 
These are: Donahoo v. Thompson (Dkt. No. 
396, cert. applied for, September 8, 1956), 30 
LABOR CASES ‘ 69,967, 291 S. W. (2d) 70 (Mo., 
1956) (holding that the Railway Labor Act does 
not preclude a Missouri state court from award- 
ing damages to an employee alleging to have 
been wrongfully discharged. The court used 
Arkansas substantive law): and State of Cali- 
fornia v. Taylor (Dkt. No. 385, cert. applied for, 
October 19, 1956), 30 LABOR CASEs { 69,920, 233 
F. (2a) 251 (CA-9, 1956) (holding Railway Labor 
Act applicable to state-owned railroads in action 
by employee to compel National Railroad Ad- 
justment Board to hear plaintiff's claims). 
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By ROLF VALTIN 
Federal Mediator, 
Federal Mediation and Conciliation Service 


“Preventive Mediation, Grievance Disputes 


HE POSSIBILITY that mediators 

might render service—beyond contract 
negotiations—for the development of better 
day-to-day relations between labor and 
management has received increasing atten- 
tion over the past few years.’ 

For lack of a better term, this concept 
has been labeled “preventive mediation.” 
The notion is that mediators, in addition to 
fulfilling their traditional role of “firemen,” 
should be active in seeking to eliminate 
causes of friction which later might erupt 
into strife or work stoppages. What is 
envisaged is that mediators should keep an 
eye on labor-management relationships 
much more than they have heretofore; that 
they should attempt to identify specific 
problems which tend to be detrimental to 


the relationship; that they should suggest 
ways and means of overcoming troublesome 
sources of irritation; that they should help 
develop programs (short- as well as long- 
range) which will strengthen and cement 
good labor relations. In short, the mediator, 
rather than concern himself only with 
crises, should be active and creative in 
building harmonious labor relations. 
There is by no means a full acceptance 
of this concept by labor and management, 
or by mediators. While the advocates can 
point to a number of examples of dis- 
tinctly successful preventive work conducted 
during the life of a labor agreement, others 
believe that they have reason to be skept- 
ical, and question the effectiveness and 
appropriateness of outside intercession at 


1 Dwight D. Eisenhower, in a speech before 
the annual convention of the American Federa- 
tion of Labor, delivered in New York City on 
September 17, 1952. Text carried in New York 
Times, September 18, 1952, p. 22. Cyrus S. 
Ching, ‘‘Preventive Mediation,’’ Review and 
Reflection (New York, B. C. Forbes and Sons 
Publishing Company, Inc., 1953), Ch. 7, pp. 
81-88. Merlyn S. Pitzele, ‘“‘Can Ike Stop 
Strikes?’"’ This Week (Sunday supplement 
magazine), February 22, 1953. Allan Weisen- 
feld, ‘‘Mediation or Meddling?’’ 7 industrial 
and Labor Relations Review 288 (January, 
1954). Paul Prasow, ‘Preventive Mediation: 
A Technique to Improve Industrial Relations,” 
American Business, April, 1950; reprinted in 1 
Labor Law Journal 866-868 (August, 1950) 
(reprinted from the April, 1950 issue of Ameri- 
can Business.) Preventive technique advanced 
by Whitley P. McCoy, former director of the 
Federal Mediation and Conciliation Service, 
“Beating Labor Trouble to the Draw,”’ Business 
Week, October 30, 1954, p. 102. Federal Medi- 
ation and Conciliation Service, Annual Reports, 
1949-1954. Also, an article by Donald B. 
Strauss, ‘Laws Won't Stop Strikes,’’ Harper’s 
Magazine, July, 1952, while not proposing more 
preventive activities as such, stresses the need 
for more reliance on the mediation process. 

A basic and rather far-reaching proposal, 
which is not intended to be carried out by 
professional mediators, has been made by Clark 
Kerr, in ‘Industrial Conflict and Its Medi- 
ation,’’ 60 The American Journal of Sociology 


230-245 (November, 1954). 
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The author distinguishes between ‘‘tactical’’ 
and ‘‘strategical’’ mediation. The former is 
the traditional function of the mediation 
process: introducing more rationality, aiding 
in the exploration of solutions, face-saving, etc. 
In the opinion of the author, tactical mediation, 
while certainly playing an important role in 
reducing the incidence of work stoppages, can- 
not make a significant contribution toward the 
reduction of industrial conflict generally. 

The important and more fundamental! influ- 
ence on industrial conflict is what the author 
calls ‘‘environmental setting,’’ for example, in- 
tegration of workers into society, fewer and 
less steep business cycles, healthy relationships 
between union leaders and union members, dis- 
persior. of grievances. The author refers to 
two recent studies which demonstrate the rela- 
tionship between these factors and open in- 
dustrial conflict. 

Hence, the author regards the problem of in- 
dustrial conflict as basically one of creating 
favorable social arrangements. He defines this 
approach as strategical mediation, and suggests 
that it ‘‘can make the greater contribution to 
the minimization of aggressive industrial con- 
flict,"" though he concedes that it is more diffi- 
cult than tactical mediation. 

The author's concept of ‘‘strategic mediation’’ 
is much more far-reaching, in both scope and 
approach, than preventive mediation, as that 
term is used in this paper. In the author's 
view, preventive mediation lies ‘intermediate 
between tactical mediation and strategical medi- 
ation,” He calls it ‘‘preventative tactical 
mediation.”’ 
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and the Taft-Hartley Act 


The author holds that because a basic inconsistency in mediation policy 
exists—the objective of preventive mediation as an integral role of the 
Federal Mediation and Conciliation Service, on the one hand, and the stat- 
utory limitations imposed on grievance mediation, on the other—-problems of 
intent and current construction of these pertinent limitations have arisen. 
Mr. Valtin's views are no: necessarily those of the Federal Mediation Service. 


a time when no crisis exists. Some call it 
meddling.’ 

It is true, of course, that preventive ac- 
complishments, frequently quite substantial, 
may emerge from the mediation of dead- 
locked negotiations for a new contract. A 
good mediator, in the course of mediating 
a labor dispute, can discern trouble spots 
and sources of friction and he can and 
should make constructive suggestions or 
adopt mediation procedures designed to 
ameliorate such conditions. No one ap- 
pears to take issue with the concept of 
preventive work as a by-product of dispute 
mediation. It is preventive work as a 
separative entity and as a process distinct 
from dispute mediation that gives rise to 
the controversy. 


On the whole, the record on preventive 
work must be said to be spotty. Whether 


because representatives of labor and man- 
agement have not been sufficiently pliable 
to a new concept, or because mediators 
have not exerted concentrated efforts in 
this direction, or because the program 
itself is ill-conceived, it is probably fair to 
conclude that preventive mediation as a 
separate program has not made a _ sub- 
stantial contribution to better labor-man- 
agement relations.* 


impartial Chairmanship: 
Private Mediation 


Recent years have witnessed the estab- 
lishment and expansion of the impartial 
chairmanship. While in the last analysis 
the impartial chairman is hired to adjudicate 
unresolved grievances, he frequently assists 
the parties in reaching settlements through 
mediation.* 


? See Weisenfeld, work cited at footnote 1. 

Harold W. Davey, ‘‘Government Intervention 
in Labor Disputes,"’ 5 Labor Law Journal 739 
(November, 1954). The author deplores the 
current trend of more mediation. He advances 
the thesis that ‘“‘the government must adopt at- 
titudes, policies and procedures that will mini- 
mize . . . government intervention in labor 
disputes."' He believes that government policy 
has been marred by an ambivalence with two 
conflicting ends: the encouragement of free 
collective bargaining on the one hand and “‘the 
assumption that the public interest is always 
to be equated with the prevention of strikes,’ 
on the other. In the author's judgment, the 
‘net effect has been to discourage, rather than 
encourage, reliance on collective bargaining,” 
and he states that one of the ‘disturbing mani- 
festations of the trend away from voluntarism 
is the highly touted technique of ‘preventive 
mediation’ so warmly espoused by the Federal 
Mediation and Conciliation Service.”’ 


Preventive Mediation 


* Mr. Ching states, in work cited at footnote 
1, at p. 82: “Our program in this field was 
just getting well started when I left the Service 
(in 1952).”’ 

*With respect to mediation assistance ren- 
dered by arbitrators, a distinction must be 
drawn between the permanent impartial chair- 
man, who serves the parties on all cases arising 
during the life of the labor agreement, and an 
arbitrator selected by the parties to hear indi- 
vidual cases. The latter, known as an ad hoc 
arbitrator, does not usually enjoy as much 
latitude as does the impartial chairman. The 
function of the ad hoc arbitrator is generally 
considered judicial in character. He serves as 
a referee to make a ruling on the facts put 
before him. Frequently his role is deliberately 
and specifically confined. In contrast to this, 
the impartial chairman is generally expected to 
assist the parties in finding workable and 
equitable solutions to their problems. To be 

(Continued on following page) 
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To be sure, he is not hired as a mediator 
and he is not sought for therap2utic pur- 
poses. But in essence, the impartial chair- 
manship serves as an instrument for the 
peaceful administration of the collective 
bargaining agreement. 


In this sense the arbitration process 
under the impartial chairmanship allows 
for a kind of built-in preventive mediation. 
The chairman’s mediation efforts are de- 
signed not only to settle grievances but to 
strengthen and give vitality to the parties’ 
day-to-day relationship by inducing the 
parties to find essentially their own solu- 
tions. To the extent that it is successful, 
this kind of mediation prevents future 
disputes and brings to the bargaining table 
that kind of atmosphere which is conducive 
to settlement, during contract as well as 
grievance negotiations.” 

It is true, of course, that the impartial 
chairman, since he is clothed with the 
power to make a final and binding decision, 
is more likely to have constructive sug- 
gestions accepted than is an outside medi- 
ator, who lacks that power. The very 
nature of the impartial chairman’s office 
makes the parties more receptive to what- 
ever the chairman undertakes to do. 


Yet, there is another, equally basic, factor 
inherent in the system of the impartial 
chairmanship which explains the disparity 
in the success of preventive mediation work 
between the private impartial chairman and 
the government mediator. One of the im- 
portant reasons for the parties’ receptive- 


ness to the mediation of day-to-day prob- 
lems by the impartial chairman is the 
chairman’s familiarity with the parties’ 
spokesmen. They know him, they trust 
him, they like him, and consequently they 
have confidence in his judgment. He is 
their everyday servant and he understands 
their problems. He is acquainted with their 
operations and their contract. He ap- 
proaches their problems with workable 
remedies which “fit.” He is a kind of 
combined superego of the business agent 
and the personnel manager. Equally im- 
portant, the impartial chairman is  suffi- 
ciently sensitive to the political ramifications 
and the nuances of the relationship to 
tender suggéstions which do not embarrass 
and which tend to ameliorate the important 
political and personality factors. No out- 
sider can hope to discern at first glance 
the political overtones which frequently 
are the essence of a given case. 

Moreover, the impartial chairman enters 
a situation at the request of the parties. In 
contrast to the government mediator who 
seeks to do preventive work, the impartial 
chairman joins the parties when his serv- 
ices are sought. In consequence, he does 
not have to contend with the parties’ resist- 
ance, subconscious or otherwise, which 
more often than not is the government 
mediator’s principal obstacle to effective 
work. Neither party feels suspicious about 
the impartial chairman’s function or mo- 
tive. Neither fears that the chairman is 
used to strengthen the bargaining position 
of the other party. All this is highly con- 


(Footnote 4 continued) 

sure, this can sometimes only be achieved by a 
ruling based on the interpretation of the con- 
tract language alone. But the chairman's 
power goes beyond that. Indeed, in many cases 
ad hoc arbitration is rejected, and the im- 
partial-chairman setup is used, because medi- 
ation is sought as part of the grievance 
adjudication process. (The terms ‘impartial 
chairman" and “impartial or permanent um- 
pire’’ also denote different philosophies of the 
arbitration office. While both are designated 
to handle all issues arising under a labor agree- 
ment, the umpire is to refrain from mediation 
and in that respect serves the same judicial 
function as does the ad hoc arbitrator.) 

William Simkin, who for many years has 
served as an arbitrator in both permanent and 
ad hoc setups, makes the following observation 
in a study concluded in 1952: 

“The trend is unmistakably in the direction 
of permanent arbitration. As late as 1940, 
permanent arbitrators were largely confined 
to a few of the more mature collective-bargain- 
ing relationships such as men’s clothing, the 
dress industry, and some parts of the textile 
industry. Since that time many large com- 
panies and unions in such mass production 
industries as automobiles, rubber, steel, meat 
packing, ship building, and agricultural imple- 
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ments have adopted some form of permanent 


arbitration system. It is probably a close 
question whether ad hoc arbitration still main- 
tains a dominant position."’ (Acceptability as 
a Factor in Arbitration Under an Evzxisting 
Agreement (University of Pennsylvania Press, 
1952), p. 26.) 

'Dr. Thomas Kennedy, in a book entitled 
Effective Arbitration (Industrial Research De- 
partment, Wharton School of Finance and 
Commerce, University of Pennsylvania), has 
appraised the impartial chairmanship in the 
full-fashioned hosiery industry. On page 57 
he observes: ‘“*. . . the Impartial Chairman 
has always acted as conciliator and mediator as 
well as arbitrator.'’ While Dr. Kennedy con- 
cedes that the incidence of cases settled without 
a decision declined during the later years of the 
impartial-chairmanship system (largely due to 
the development of ‘‘common law principles’), 
the records show that about 27 per cent of all 
cases referred to the chairman between 1929 
and 1945 were settled by the parties themselves. 
In addition, his book shows that the impartial 
chairmen used under the system were especially 
careful to employ a number of techniques to 
gain acceptance of their decisions. The author 
concludes (on page 226) that ‘‘new contract ne- 
gotiations have been made more successful by 
. .. the elimination of ‘crisis negotiations’... ."’ 
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ducive to constructive intercession by a 
third party. 


‘‘Entree’’ in Outside Intercession 


As a general rule, an outsider’s success 
is dependent on the parties’ receptiveness 
to his services. Whether or not the parties 
are receptive to outside intercession is in 
turn largely dependent on the nature of 
“entree.” This is no problem in situations 
where the outsider has developed a good 
working relationship with the parties’ 
spokesmen. However, for the government 
mediator, who does not usually enjoy this 
advantage, the manner of his entrance into 
any given situation is crucial. 

Of course, this is equally true of dispute 
mediation at contract negotiation time. 
Skillful entering is an essential requirement 
of any situation. However, the dispute 
case differs from preventive work in that 
the mediator in a dispute situation has a 
specific function, known and understood by 
all concerned. The parties have a readily 
identifiable problem. They have reached 
an impasse and only a limited number of 
days remain within which to resolve their 
differences. Their own failure to bring 
their negotiations to an amicable settle- 
ment creates a specific and concrete need. 

Out of such circumstances develop pres- 
sures which greatly facilitate entrance into 
a situation. Those pressures do not exist 
during the life of a contract. When the 
mediator’s intercession has the general and 
perhaps vague objective of improving a bad 
relationship, the mediator finds a much 
more formidable task in securing the par- 
ties’ acceptability to his services. His 
purpose is less clear and his services are 


more likely to be resisted than sought. 


Outside Intercession: 
Sought or Imposed? 


This points up a fundamental distinction 
between two situations in which preventive 


mediation may be attempted. One is where 
the mediator seeks to enter a situation on 
his own initiative. It is doubtful that this 
approach will ever become very popular or 
effective. People do not usually welcome 
outside intervention. In any field of en- 
deavor, an outsider, to be acceptable, must 
be armed with a_ specific purpose, one 
which can demonstrate his usefulness to 
those he seeks to serve. The problem is no 
different for the mediator who seeks to 
strengthen the collective bargaining process 
at a time when a strike is not threatened. 
His product must be concrete—something 
that the parties can hold on to and from 
which they can visibly derive benefit. 

The other situation, however, is one 
which could well bear careful study, since 
it may be a fruitful field indeed for effec- 
tive expansion of useful mediation activ- 
ities. This is where the parties ask for the 
mediator’s services on grievances. Here 
“entree” is no problem, because in effect 
the parties have given prior consent to the 
mediator’s intercession. 

Mediation of grievances not only provides 
the kind of specific objective which permits 
the natural “entree” but also is in itself 
preventive work. By increasing the chances 
of achieving mutually agreed-to solutions 
of grievance problems, it can serve as a 
constructive force in strengthening collec- 
tive bargaining relationships. 


Grievance Disputes 


Government mediation of grievances is, 
of course, not a new concept. Indeed, there 
is a school of thought which advocates 
extensive use of the mediation machinery 
for unresolved grievances, both as a matter 
of settling disputes and as a vehicle for 
more harmonious labor-management rela- 
tions.” Time and again it has been pointed 
out that a voluntary settlement is infinitely 
stronger than one imposed by an outsider, 
for example, an arbitrator or a government 
administrative agency. Though not with 


*It is interesting to note that the Federal 
Mediation and Conciliation Service has experi- 
enced a very substantial response to a recenily 
introduced program which has the specific pur- 
pose of dealing with the problem of grievance 
handling. It is known as the Audio-Visual Pro- 
gram. With the aid of slides and accompanying 
script, typical faults in handling grievances are 
depicted and then discussed by the participants, 
usually made up of joint groups of foremen and 
shop stewards. The popularity of the program 
cannot reasonably be ascribed to a sudden ac- 
ceptability of the preventive activities of the 
FMCS. While the Audio-Visual Program is 
designed to create better understanding and 
thus is essentially preventive in character, it 
has enjoyed a measure of success not so much 
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for that but because it constitutes a concrete 
tool of specific content and of readily recogniza- 
ble benefit to labor and management. It is an 
effective medium for the government mediator 
in securing the parties’ receptiveness for con- 
structive work during the life of the labor 
agreement. 

William H. McPherson, ‘‘Grievance Media- 
tion Under Collective Bargaining,"’ 9 Jndustrial 
and Labor Relations Review 200 (January, 
1956). 

In this recent study the author has examined 
the extent to which mediation is provided for in 
grievance procedures; the experience by those 
parties who have used mediation for grievance 
settlements; advantages and objections to the 

(Continued on following page) 
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specific reference to grievances, a proposal 
has even been made to provide for a specific 
period of time by law within which medi- 
ation is to be fully resorted to.* Not in- 
frequently, the parties themselves seek 
mediation assistance on unresolved gricv- 
ances.” 


There is a widespread belief that collec- 
tive bargaining does not stop with the 
signing of the labor agreement. This is the 
concept that, instead of placing sole reli- 
ance on contract language, bargaining 
should and does continue on issues arising 
during the life of the contract. The collec- 
tive bargaining agreement has been de- 
scribed as a mere skeleton, which gets its 
flesh and substance from negotiations which 
continue during the life of the agreement. 
In that framework, mediation as a con- 
tinuing process is every bit as appropriate 
as the mediation of disputes over new 
contracts. Indeed, if that is the proper 
construction, denial of grievance mediation 
is not consistent with the very process of 
collective bargaining. 


This is not to say that mediators should 
henceforth look for or mobilize grievances 
because preventive activities have become 
stylish. Nor is it suggested that mediation 
should become a required part of the griev- 
ance procedure. The intent is merely to 
point to an avenue for preventive work 
which has heretofore been blocked. A 
constructive way to do that is to liberalize 
the use of government mediation facilities 
in grievances. 


Section 203(d) of Taft-Hartley Act 


This leads to Section 203(d) of the Labor 
Management Relations (Taft-Hartley) Act 
of 1947, which appears to preclude any 
contemplation of increasing the use of the 
government mediation machinery in griev- 
ance disputes. It provides: 


“Final adjustment by a method agreed 
upon by the parties is hereby declared to 
be the desirable method for settlement of 
grievance disputes arising over the appli- 
cation or interpretation of an _ existing 
collective-bargaining agreement. The Serv- 
ice is directed to make its conciliation and 
mediation services available in the settle- 
ment of such grievance disputes only as a 
last resort and in exceptional cases.” (Italics 
supplied.) 

This would appear to be a provision for 
the most limited kind of mediation role in 
grievance disputes. Intercession is to be 
refrained from in all grievance situations 
except in unusual cases, and then only as 
a last resort. The intent would appear to be 
to limit mediation to those cases in which 
a strike resulting from a grievance dispute 
would imperil a significant portion of the 
economy (or vital defense production) and, 
further, to a situation in which no other 
means are available to the parties for 
settling the dispute without a work stop- 
page. Obviously, this would not permit 
intensifying the government’s role in the 
settlement of grievance disputes. Even 
when the parties themselves request medi- 
ation, the Federal Mediation and Concilia- 
tion Service is practically barred from 
accepting the invitation. 

Thus there are two aspects to the prop- 
osition that the services of mediators 
should be more readily available in griev- 
ance disputes. One is that this is a good 
thing, consistent with the collective bar- 
gaining process and consistent with the 
public policy to encourage negotiated set- 
tlements. (And as part of an effective 
preventive program, it is probably indis- 
pensable.) The other is the language of 
Section 203(d), which appears to limit 
severely the government’s role in grievance 
disputes. 

The purpose of this paper is confined to 
raising the question of whether more ex- 


(Footnote 7 continued) 

use of mediation in grievances; the element of 
compromise; and the various different applica- 
tions of grievance mediation. While the author 
concedes that his conclusions are tentative be- 
cause of the limited experience from which he 
could draw, he suggests that ‘‘both theory and 
experience indicate that management and labor 
would benefit if more American labor agree- 
ments provided for mediation as a next-to-last 
step prior to arbitration in the grievance pro- 
cedure."’ 

William--M. Leiserson, ‘“‘The Function of 
Mediation in Labor Relations,’’ presidential 
address before the annual convention of the 
Industrial Relations Research Association, De 
cember 28, 1951. (Proceedings of Fourth Annual 
Meeting, Boston, Massachusetts. ) 
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* However, the incidence of mediation as a 
contractual step in the grievance procedure has 
been steadily declining. The Bureau of Na- 
tional Affairs reports that provisions for medi- 
ation as a step in grievance procedures now 
appear in but 5 per cent of collective bargaining 
contracts. While figures for prior years could 
not be obtained, this is known to represent a 
decline. At the same time, it is not known 
whether the current proportion of contracts 
containing specific references to mediation re- 
flects a proportionate decline in the use of medi- 
ation in grievance disputes. In this connection, 
it should be observed that the eminently suc- 
cessful practice of grievance mediation (private) 
which exists in the clothing industry is not 
specifically prescribed by contract language. 
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tensive mediation of grievances might not 
be in the interest of good collective bar- 
gaining, and to suggest that the emphasis 
on preventive activities is essentially in- 
consistent with the severe limitation on the 
government’s role in grievance disputes. 
This is a question which should be con- 
sidered on its own merit. Beyond that, of 
course, it will be necessary to relate it to 
the legislative language and intent appli- 
cable to the FMCS. 


Legislative History 
of Section 203(d) 


In this regard, a comparison of the lan- 
guage of the bill introduced by the late 
Senator Taft, the House bill, and the bill 
which finally became law, raises doubts as to 
the actual intention of Section 203(d). 

The language of this section as originally 
proposed by Senator Taft was as follows: 

“Final adjustment by a method agreed 
upon by the parties is hereby declared to 
be the desirable method for settlement of 
grievance disputes arising over the appli- 
cation or interpretation of an existing col- 
lective bargaining agreement. The Service 
is directed to make its conciliation and 
mediation services available in the settle- 
ment of such grievance disputes only as a 
last resort and in exceptional cases. <Ac- 
cordingly, whenever the Service, in its discre- 
tion, proffers its services in such a grievance 
dispute, the Service shall emphasize to the 
parties involved their obligation under this 
Act to provide in their agreement for the 
final adjustment of such grievance disputes, 
and shall, before attempting other methods of 
settlement, endeavor to induce the parties to 
agree to submit such dispute to an umpire or 
adjusiment board or other agency empowered 
to make a dectsion final and binding upon both 
parties.”” (Italics supplied.) 

The first two sentences of this proposed 
section are identical to the whole of Section 


203(d) as it now appears in the act. The 
third sentence, which was taken out after 
conference with the House committee, 
seems rather crucial from the standpoint 
of the intent of this particular provision of 
the act. What it shows is that the Senate 
intended to establish arbitration as the 
appropriate means of finally resolving 
grievances. 

The bill as first passed by the House of 
Representatives did not specifically pre- 
scribe or limit the role of the FMCS in 
grievance disputes.” It made no distinction 
between grievance and contract disputes. 
This feature of the act was not debated on 
the floor of either House of Congress. 


It would be beyond the scope of this 
paper to make an exhaustive study of the 
discussions which presumably took place 
in labor committee hearings, appropriations 
committee hearings, previous sessions of 
Congress, in the press, in public forums, 
etc. That kind of a study might well be 
the subject of fruitful research. 

However, an inference may legitimately 
be drawn from the deletion of the third 
sentence from the Taft version of Section 
203(d). It indicates that the principal aim 
was to enjoin the use of mediation as a 
means of avoiding a responsibility to arbitrate. 
This is quite different from a mandate, 
per se, not to mediate grievances, which is 
produced by the deletion of the third sen- 
tence. 

The inference that the encouragement of 
arbitration as the terminal point of the 
grievance procedure, not the discourage- 
ment of mediation, was the intent is sup- 
ported by the fact that the Taft bill em- 
phasized the use of arbitration in other 
respects.” The House bill contained no 
references to arbitration whatsoever.” This 
conflict was resolved in favor of the 
House’s preference not to make specific 


reference to the word “arbitration. 


” National Labor Relations Board, Legislative 
History of the Labor Management Relations 
Act of 1947 (Washington, D. C., United States 
Government Printing Office, 1948), Vol. 1, pp. 
143-144. 

™ See work cited at footnote 10, at p. 213. 

2 Thus, Section 203(c) of the original Senate 
bill provided: “If the Service is not able to 
bring the parties to agreement by mediation 
or conciliation within a reasonable time, it 
shall seek to induce the parties voluntarily to 
submit the dispute to arbitration. . . ."’ This 
section also spelled out in detail the function 
of the FMCS in assisting parties in the arbitra- 
tion procedure. Again, Section 204 put an ob- 
ligation on labor and management ‘“‘to exert 
every reasonable effort to make and maintain 
agreements including provision for the 
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final adjustment of questions regarding the 
application or interpretation of such agree- 
ments."’ Legislative History of the Labor 
Management Relations Act of 1947, cited at 
footnote 10, at pp. 143, 144. 

8% Legislative History of the Labor Manage- 
ment Relations Act of 1947, cited at footnote 
10, at pp. 212-214. 

“Senator Taft, on June 5, 1947, introduced 
into the Congressional Record a summary in 
detail of the principal differences between the 
conference agreement and the bill which the 
Senate had passed. The applicable part reads: 

“Section 203 of the Senate amendment pro- 
vided that if the parties could not be brought 
to direct settlement by conciliation or medi- 
ation, the Service was authorized to seek to 
(Continued on following page) 
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A further indication that the real purpose 
of Section 203(d) was to push arbitration 
lies in the fact that one of the few substan- 
tial agreements which emerged from the 
national Labor Management Conference, 
conducted about a year before the debate 
on the Taft-Hartley Act started, was that 
arbitration should be uniformly made the 
terminal point of grievance procedures.” 
It is legitimate to assume that this singular 
achievement would be reflected in legisla- 
tion drafted about a year later. Reducing 
the incidence of work stoppages was one 
of the principal objectives of the contem- 
plated legislation, and here was a means— 
not yet widely adopted and yet unani- 
mously endorsed by labor and management 
spokesmen—to go a long way toward 
accomplishing this objective. 

In brief, when Section 203(d) is read in 
conjunction with the third sentence which 
was originally part of it, the intent appears 
to have been this: Strikes are no longer 
to occur over grievances; the parties should 
therefore make arbitration the terminal 
point of their grievance procedure; this 
can be encouraged by withholding medi- 
ation services on grievance disputes; and 
if the Federal Mediation and Conciliation 
Service does intercede, it must point out 
that the parties have an obligation to refer 
an unsettled dispute to arbitration. The 
burden is more on averting work stoppages 
over grievances than on restricting the 
scope of mediation. 


Relationship Between ‘‘Preventive 
Mediation"’ and Grievance Disputes 


the aim, the proposition 
advanced in this paper is not inconsistent 


If that was 


with it. More extensive mediation of griev- 
ance disputes is by no means suggested as 
the final step in the grievance procedure. 

To revert to a system which does not 
assure a peaceful way to finally resolve all 
grievances would be to turn the clock back. 
Mediation should serve only as an inter- 
mediate step, before arbitration, in appro- 
priate circumstances. More frequent use of 
grievance mediation should constitute a 
constructive extension of voluntary processes 
and a fruitful means of implementing over- 
all preventive programs. There is no inten- 
tion of either formalizing or imposing 
mediation of grievances. However, where 
sought or welcomed by the parties, there 
would seem to be no yalid reasons for 
prohibiting the use of mediation. 

This proposition is not made in defense 
of preventive mediation or as a justification 
for a greatly expanded preventive program. 

Whether the concept of preventive medi- 
ation itself rests on solid foundations is not 
yet settled. But mediation of grievances, 
where not resisted by one or both of the 
parties, is a constructive force well within 
the government’s accepted role of lending 
assistance along voluntary processes. If, 
beyond that, certain preventive accomplish- 
ments result from it, this is an additional 
gain. Be that as it may, if the mediation 
process were as a matter of practice applied 
to grievances as well as to contract nego- 
tiations, one of the chief barriers to pre- 
ventive work—the absence of natural 
“entree”—would be automatically removed. 

Of course, care must be taken to avoid 
imposing grievance mediation on the par- 
ties. In this regard, grievance mediation 
should not be equated to mediation in con- 


(Footnote 14 continued) 
induce the parties to submit the dispute to 


voluntary arbitration. The conference 
agreement does not mention arbitration as 
such, but provides that if the parties cannot 
be brought to settlement by conciliation and 
mediation the Service shall seek to induce them 
voluntarily to seek other means of settlement 
without resort to strike or lock-out. . . . The 
only change in Section 203 of the Senate bill, 
stating the duties of the parties to a labor dis- 
pute, is the deletion of the language which 
indicated a duty to submit grievance disputes 
to arbitration.” 

Legislative History of the Labor Management 
Relations Act of 1947, cited at footnote 10, at 
p. 1543. The conference report (No, 510 on 
H. R. 3020, quoted on p. 566 of the same vol- 
ume) does not explain the reason for the dele- 
tion of the last sentence of Section 203(d), even 
though the conference report was made in 
the form of citing various sections of the Senate 
bill with changes suggested by the conference. 

% The conference is described by its secre- 
tary. Dr. George W. Taylor, in Government 
Regulation of Industrial Relations (New York, 
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Prentice-Hall, Inc., 1948) at pp. 206-244. The 
conference was convened on November 5, 1945. 
It was attended by representatives of the Na- 
tional Association of Manufacturers, the United 
States Chamber of Commerce, the Congress of 
Industrial Organizations, the American Federa- 
tion of Labor, the United Mine Workers. The 
highest leaders of labor and management ‘‘were 
asked to agree on some form of mutually ac- 
ceptable program to minimize the use of 
strikes. ..."' (P. 206.) 

Dr. Taylor makes the following observation 
(at p. 231): 

“Perhaps the outstanding achievement of the 
Conference was the unanimous recommenda- 
tion respecting the use of arbitration 
to resolve disputes over application of contract 
terms. This report read: ‘Collective bargain- 
ing agreements should contain provision that 
grievances and disputes involving the interpre- 
tation or application of the terms of the agree- 
ment are to be settled without resort to strikes, 
lockouts, or other interruptions to normal oper- 
ations by an effective grievance procedure with 
arbitration as its final step.’ ”’ (Italics supplied.) 
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tract negotiations. While any type of 
mediation rests on voluntarism, there never- 
theless are traditional, and not improper, 
ways to persuade resisting parties to par- 
ticipate in mediation conferences in situa- 
tions where failure to break an existing 
deadlock will result in a work stoppage. 
The justification for resourceful and even 
aggressive measures is clear in this sort 
of situation. 

However, in grievance cases where the 
terminal point is arbitration and not eco- 
nomic warfare, mediation can be effectively 
used only where it has the genuine consent 
of both parties. The best test of that is 
where the parties jointly initiate the medi- 
ation process. What must be avoided are 
situations in which one or both of the 
parties invoke mediation in order to stave 
off an unpleasant, but inevitable, settlement. 

This constitutes abuse of the mediation 
process. What is needed is the willingness 
without reservation by each party to submit 
the dispute to mediation—with the knowl- 
edge that the outcome may well be some- 
thing other than a definitive ruling or the 
notion that each may have originally enter- 
tained as to the proper settlement. 


Conclusions 


Outsiders do not function well in the 
realm of collective bargaining unless they 
are wanted by the parties. Preventive 
measures adopted by mediators on their 
own initiative are not likely to bear fruit. 
Those who volunteer to interject themselves 
for purposes of general good will are usually 
not very popular. 

The impartial-chairman setup has pro- 
duced substantial accomplishments of a 
preventive nature, in large part because the 
chairman is part of the collective bargain- 
ing process. Government mediators, on the 
other hand, are not so regarded—at least 
not with respect to problems arising during 
the life of the labor agreement. Hence, if 
the government mediator is to lend con- 
structive assistance during the life as well 
as at the end of the labor agreement, he 
must come to the parties with a tangible 


product, one that is readily identifiable and 
of obvious benefit. Mediation of grievance 
disputes is a concrete service of that char- 
acter. Where it is requested or readily 
agreed to by the parties, there appears to 
be no real policy reason to enjoin grievance 
mediation. 


Whether or not the Federal Meditation 
and Conciliation Service could liberalize its 
role in grievance disputes within the present 
language of the Taft-Hartley Act is doubt- 
ful. As now written, Section 203(d) will 
certainly continue to act as a restraint. 


Now that arbitration has been overwhelm- 
ingly accepted and adopted as the final 
point of the grievance procedure,” more 
extensive government mediation of griev- 
ance disputes may be more consisvent with 
the intent of the act than its language 
indicates. There is reason to believe that 
the real intent of Section 203(d) was to 
establish arbitration of unresolved griev- 
ances as the national policy and that the 
withholding of mediation services was con- 
sidered an effective way to implement that 
policy. 

Nevertheless, the language of Section 203 
(d) is certainly on its face restrictive and 
cannot help but act as a deterrent to more 
extensive mediation of grievance disputes. 

Thus, if the suggestions here made have 
merit, it would be best to remove existing 
doubts with respect to the intent of the 
act through legislative action. 

Mediation of grievances is not suggested 
as a substitute for arbitration. What is 
envisaged is just a little more reliance on 
negotiated settlements within the frame- 
work of a procedure which assures peaceful 
resolution of all issues—and then only with 
the full consent of both parties. Greater 
use of mediation in grievance disputes is 
advanced as an instrument tending to 
strengthen collective bargaining relation- 
ships and as one of the most important 
tools of any preventive program. Subject 
to the limitations expressed, mediation of 
grievances should be a promising field for 
expanding usefulness of the Federal Medi- 
ation and Conciliation Service. [The End] 


% About 90 per cent of all collective bargain- 
ing contracts contain arbitration provisions 
applicable to disputes over the interpretation 
or application of existing contract clauses. 
(Basic Patterns in Union Contracts, Washing- 
ton, D. C., Bureau of National Affairs, 3d Ed., 
p. 15:130, April 10, 1953.) (This study, based 
on a representative sample of contracts with 
due regard for industry, unions, coverage and 
area considerations, showed an over-all fre- 
quency of 89 per cent; 88 per cent in the manu- 
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facturing industry and 92 per cent in the non- 
manufacturing industry. Since the frequency 
of arbitration provisions in collective bargain- 
ing agreements has been steadily on the incline 
and since the study referred to was made three 
years ago, it can probably be assumed that the 
over-all frequency is now in excess of 90 per 
cent. At any rate, arbitration has unquestion- 
ably become the standard and accepted method 
of settling disputes arising under collective 
bargaining agreements.) 
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Public Contracts ‘*Black List’ 


The Secretary of Labor has the discre- 
tionary authority to punish Walsh-Healey 
Act violators by “black listing” them. An 
important element considered in imposing 
the ineligible list penalty is the intent of 
the contractor found guilty of violating the 
provisions of the act. However, intent, 
though important, is not controlling. The 
“black listing” is imposed in addition to 
liquidated damages assessable under the 
Walsh-Healey Act for contract breaches 
and contract cancellation. A recent example 
is a hearing examiner’s recommendation in 
the Matter of Gaia, d.b.a. Atlantic Gulf & 
Pacific Crating Engineers, CCH Lasor Law 
Reports (Fourth Edition), Volume 3, 
29,182. 

A government contractor was charged 
with failing to pay overtime compensation 
to his employees, as required by the act. 
The contractor repeatedly failed to honor 
his promise to pay in installments the 
amount computed to be due in back wages. 
The amount due was not in dispute. The 
employer explained he would pay as soon 
as he could. He was operating under finan- 
cial difficulties, he claimed, but he was con- 
fident of his ability to pay. The examiner 
recommended that the contractor not be 
relieved of the ineligible list penalty because 
of “his failure to meet his obligations under 
the Act and to keep his promises in the 
past with respect to the payment of his 
indebtedness.” 


The ineligible list serves to bar from 
further government contracts persons guilty 
of contract breaches for a period that may 
last as long as three years. The list is cir- 
culated to all agencies of the government. 
Usually, one is placed on this “black list” 
for willful and continued violations but mere 
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negligence causing violations of the act has 
resulted in this penalty also. The Secretary 
can deny a recommendation that a violator 
be placed on this list and he can provide 
for relief and a removal from the ineligible 
list upon a showing of the contractor’s 
willingness and ability to comply with the 
provisions of the act. 


Enforcement of New Jersey 
Minimum Wage Stayed 


A New Jersey court stayed enforcement 
of a new minimum wage which was to have 
become effective October 9, 1956. J. Abbott 
Sons, Inc. v. Holderman, 31 Lasor CAsEs 
© 70,306. 


Mercantile Wage Order No. 11 increased 
the “minimum fair wage rates” for women 
and minors employed in “retail trade occu- 
pations” to not less than $1 per hour. See 
7 Lapor Law JourNnat 433 (July, 1956). 

The wage order was restrained in favor 
of any affected employer. An employer 
wishing to take advantage of the stay must 
set up and maintain an “Employees’ Es- 
crow Account,” in which he deposits each 
payday the difference between wages actu- 
ally paid to women and minors employed 
by him in mercantile occupations and wages 
payable under the mercantile wage order. 
The employer must notify the director of 
the wage and hour bureau that he intends 
to take advantage of the restraining order. 
He must establish the escrow account as 
required, make the deposits in the account, 
and keep records showing the amounts de- 
posited to the credit of each employee and 
the periods covered. 


Under the court’s decree the records of 
the employer must be open to inspection by 
the state agencies. The Commissioner of 


Labor and Industry must notify all persons 
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affected by the decree in the same manner 
as in the issuance of the wage order. The 
stay will be effective until a final determina- 
tion of this action by the court is made. 


FLSA Retail Exemption 


A firm which reproduced photographs for 
movie stars’ publicity agents and for ad- 
vertising agencies was not exempt as a 
retailer from the federal wage standards of 
the FLSA merely because its products were 
distributed free and not resold. Mitchell v 
Duplicate Photo Service, Inc., 31 Lanor Cases 
{ 70,287. 

The employer regularly employed seven 
workers in an integrated activity reproduc- 
ing pictures. Photographs reproduced in 
quantity are “goods” within the meaning of 
the FLSA. However, production of them 
was not segregated between those intended 
for local and those intended for out-of-state 
sale. There were two types of photos regularly 
duplicated. Business photos were reproduced 
for business and advertising purposes, and pic- 
tures of actors and actresses were duplicated 
in great quantity for distribution to fans and 
admirers. The firm paid a sales tax on ap- 
proximately 90 per cent of the sales, but 
no California sales tax is paid on sales 
made across state lines or on sales to others 
for resale. 

Employees were properly paid time and 
one half for the hours worked between 40 
and 44, but employees also worked many 
unrecorded hours in excess of 44 per week 
and received no compensation for these 
unrecorded hours worked. The employees 
were not permitted to record hours worked 
in excess of 44 per week. 

The defendant employer raised, as a de- 
fense, the retail establishment exemption 
of the FLSA. One of the requirements of 
the exemption is that the establishment be 
recognized as a retail establishment in the 
industry. The firm was not recognized as 
such by the court. Another requirement of 
the exemption is that 75 per cent of the 
sales must not be for resale, within the 
meaning of the act. The sales to advertising 
agencies, manufacturing companies and pub- 
licity agents are sales “for resale” even if 
these customers distribute the pictures free 
since the FLSA definition of the term “sale” 
is the retail exemption provision mentioned 
in “other disposition” in the FLSA. This 
includes a transfer of title or possession for 
a business purpose. f 


The firm claiming the retail exemption 
did not carry the burden of proving that 75 
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per cent of all sales were not for resale, 
although there was some evidence to estab- 
lish that more than 75 per cent of the sales 
were interstate (the payment of the Cali- 
fornia interstate sales tax); but in lieu of 
the other failures to sustain the burden of 
meeting the tests of the retail exemption 
the court ruled that the employer was guilty 
of FLSA violations. 


Federal Highway Program Wages 


According to regulations issued in Octo- 
ber by the Secretary of Labor outlining the 
wages to be paid workers engaged in con- 
struction of roads for the interstate highway 
system, the minimum rates are straight- 
time hourly rates, exclusive of any health 
or welfare fund contributions. The straight- 
time rates are those prevailing in the local- 
ity where the work is done. This is pursuant 
to the 1956 Federal-Aid Highway Act and 
in accordance with the determination method 
established in the Davis-Bacon Act of 1935. 


The general regulations governing con- 
tracts for federally assisted and financed 
construction, issued back in 1951, apply to 
the interstate highway construction pro- 
gram which the federal government is help- 
ing to finance. The Secretary has made 
certain variations of these general regula- 
tions applicable to the highway act of 1956. 

These variations provide that contract 
prices will not later be increased to cover 
higher wage rates contractors may have 
to pay due to labor shortages. Such contin- 
gencies should be considered by the contractor 
before submitting his bid. Employment 
records must be kept for three years and 
certified copies of all payrolls have to be 
submitted to the state highway depart- 
ments. Affidavits that no wages have been 
“kicked back” must be filed weekly by the 
contractor with the resident engineer. 

Overtime pay required on federal public 
works apparently will not apply to the new 
highway building program. The statute 
authorizing financial aid by the federal gov- 
ernment made no provision for overtime 
pay. The eight-hour law requiring overtime 
pay on federal public works applies only to 
contracts made directly with the federal 
government. The road-building contracts 
under the Federal-Aid Highway Act of 1956 
are let by the state. State public work laws 
will be the overtime pay guide. 

Secretary of Labor Mitchell said in a 
recent speech that he intends to enforce 
“to the hilt” the Davis-Bacon Act provi- 
sions requiring payment of prevailing wages. 


777 


| 
| 


Decisions « « « 


Developments 


WO court decisions rendered within 

days of each other, upon the same 
matter and growing out of the same labor 
dispute, may well have added another wrinkle 
to the face of labor arbitration. The whole 
story is not in yet, but arbitrators, manage- 
ment and particularly labor organizations 
will be awaiting the final results of a recent 
award which granted interim injunctive re- 
lief which in a labor dispute ordinarily 
might not have been available to the ag- 
grieved party at law or in equity. 


Once before, an arbitration award ren- 
dered in New York had also granted in- 
junctive relief of this sort. Generally this 
type of relief would not be available in 
that state. The granting of this relief in 
cases growing out of labor disputes is pro- 
hibited by the Norris-LaGuardia Act or by 
the “baby” state anti-injunction laws. But 
nevertheless a New York court confirmed 
an arbitration award which granted that 
sort of remedy. The award side-stepped 
the prohibitions of the New York Anti- 
Injunction Act, which requires the proof 
of many facts before a labor injunction 
may be issued. Jacob Ruppert v. Teamsters, 
30 Lagpor Cases § 69,898. See 7 Laspor Law 
JourNAL 369 (June, 1956). 


Recently an East Coast manufacturer 
twice tried unsuccessfully to have an arbi- 
tration award confirmed—once in a federal 
district court in the State of New Jersey, 
Arthur Imerman Undergarment Corporation 
v. Ladies’ Garment Workers, Local 162, 31 
Lasor Cases § 70,280, and again in a state 
court in New York, Dubinsky v. Arthur Imer- 
man U'ndergarment Corporation, 31 Lapor 
Cases § 70,276. The award for which con- 
firmation was sought enjoined picketing by 
two union locals with which the employer 
had a collective bargaining contract. The 
award further directed that the local “in- 
struct its members who were employees of 
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the picket plants to return to work.” This 
award also made the International Ladies’ 
Garment Workers Union, an international 
to which the union locals belonged, a party 
to the arbitration award. 


Three companies, two located in New 
Jersey and the third in North Carolina, 
were all under the same control and stock 
ownership. The northern plants were union- 
ized and the southern mill was not. The 
union contract in effect between Imerman 
and the two locals in New Jersey dealt 
with the “right to give out work to any 
contractors the employers may choose.” 


The owner gave out work to his southern 
plant. At that time the plant was engaged in 
a representation dispute with the ILGWU 
and proceedings were pending before the Na- 
tional Labor Relations Board. The northern 
plant agreement provided that unionized com- 
panies could not give out work “in the event 
that there shall be a bona fide labor dispute 
between a union and any such contractors 
and as result thereof the union shall have 
declared said contractors on strike.” A 
dispute arose between the locals them- 
selves and the employer after the interna- 
tional sent pickets from the southern plant 
to picket the unionized plants in New 
Jersey. Picket lines were established by 
all unions concerned and employees re- 
fused to return to work. 

The northern collective bargaining agree- 
ment provided tor arbitration of “any and 
all disputes, complaints, controversies, claims 
or grievances whatsoever between the union 
or any employees or employer.” The ar- 
bitrator was given power to grant relief 
“commanding or restraining acts and con- 
duct of the parties.” His award could be 
enforced by appropriate proceedings at law 
or in equity. The agreement also provided 
that arbitration was to be the “exclusive 
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means for determination of all disputes.” 
This provision was to be “interpreted as 
broadly and inclusively as possible.” 


Faced with a slight delay in arbitration 
and interference with his operations in both 
the New Jersey and North Carolina mills, 
Imerman (the employer) filed a complaint 
in a district court against both locals and 
the international. He asked for injunctive 
relief, damages, and arbitration under the 
union contract. The violation of the union 
contract was alleged as the basis for the 
federal court’s jurisdiction under Section 
301 of the Labor Management Relations 
Act. 

The locals countered with an application 
for a stay of the injunctive relief under the 
United States Arbitration Act. The union 
application was heard first since it sought 
to stay any further proceedings of that 
court. The issues were whether the locals 
were “in default in proceeding with such 
arbitration” (in which event the arbitration 
act provided that no stay could then be 
granted) and whether the issues were 
arbitrable. The court ruled on the union’s 
motion and held that the dispute was 
arbitrable and there was no “default” by 
the unions. 

“In view of the fact that complete diversity 
of parties was lacking,” the court said, “and 
that as the complaint alleged, the sole 
basis of jurisdiction of this Court was for 
violation of the collective bargaining agree- 
ment, and in view of the further fact that 
the international was admittedly not an ex- 
press party to such agreement,” the court 
dismissed the complaint as to the ILGWU. 


Almost immediately after the court's 
hearing, the arbitration proceeded, and the 
arbitrator rendered his “interim award,” 
granting the employer injunctive relief, which 
enjoined the international as well as the 
two locals. The employer proceeded to 
have the award confirmed upon its rendition 
by the same court in which he instituted his 
original action for an injunction and dam- 
ages. The arbitrator determined that under 
the contract he had jurisdiction not only 
over the locals but also over the ILGWU. 
Upon rehearing, the arbitrator confirmed 
his interim award. It had been conceded 
by all parties that the arbitrator was em- 
powered to make the award. 


The attorney was the same for the two lo- 
cals as for the international, which fact was 
to lead to considerable confusion later on. 
He objected to the motion to confirm the 
arbitration award first brought in the dis- 


trict court on several grounds: (1) The 
court had no jurisdiction under the express 
provisions of Section 9 of the arbitration 
act; (2) the court could not confirm an 
injunctive order against a labor union affecting 
a strike under the prohibitions of the Norris- 
LaGuardia Act; (3) not being a party to 
the collective bargaining agreement calling 
for arbitration, the international could not 
be subjected to the award; (4) having dis- 
missed the complaint as to the ILGWU, 
the court could not adjudicate as to the 
international under such complaint; and (5) 
since there had been compliance with the 
award, the matter was moot. 

The employer replied that the unions, by 
asking the court for the stay under Section 
3 of the arbitration act, had waived any 
objection to the power of the court under 
Section 3 of the act, that the ILGWU had 
by other acts submitted itself to arbitration, 
and that the locals and international had 
combined to violate the union contract and 
were thus agents of each other and subject 
to the court’s power. 


However, the court observed that the 
present motion by the employer was for 
an order confirming the arbitration award, 
the exact procedure provided for in Section 
9 of the arbitration act. The court found 
it unnecessary to answer, let alone decide 
any other issue raised. “Having sought to 
take advantage of a remedy furnished by 
the Congress, no party can be heard to 
object to the conditions which Congress has 
affixed to such remedy,” said the court. 

The act under which the parties were 
proceeding provides for “an order confirm- 
ing the award.” The court found the pro- 
vision that if, as here, “no court is specified 
in the agreement of the parties” as the one 
which should grant an order confirming the 
award, then “such application may be made 
to the United States Court in and for the 
district within which such award was made.” 
The award had been made in New York 
City, within the jurisdiction of the United 
States District Court for the Southern Dis- 
trict of New York, and not within the 
jurisdiction of the court in which the mo- 
tion to confirm the award was made. 


The employer contended that the court 
should have disregarded his papers and 
considered their application not as a mere 
motion to confirm an award—a summary 
method authorized by Congressional enact- 
ment to turn an arbitration award into a 
judgment—but should have considered the 
present proceedings as if they were an 
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application to enter judgment after verdict 
in the original action brought by the em- 
ployer prior to the arbitration, and which 
the court stayed. The court declined to 
do this and effectively precluded the em- 
ployer from having his award confirmed in 
New Jersey. 


The international moved next, this time 
in a state court in New York, to vacate the 
interim arbitration award insofar as_ it 
affected the ILGWU. It moved upon the 
ground that it was not a party to the union 
contract which had provided for arbitration. 
The employer in a companion motion sought 
to have the award confirmed, particularly 
against the international, upon the ground 
that it has appeared generally in this pro- 
ceeding and had voluntarily subjected itself 
to the jurisdiction of the arbitrator. Dubinsky 
v. Arthur Imerman Undergarment Corpora- 
tion, cited above. 


This court, the New York Supreme Court, 
found that there was no contractual relation- 
ship between the ILGWU and Imerman. 
A stipulation agreeing to the arbitration 
fee was introduced signed by the attorney 
for the ILGWU, who was also attorney 
for the two locals. The arbitration records 
designated the international as the “peti- 
tioner” also. The general counsel for the 
international admitted this, but asserted 
that his identity as attorney for the locals 
and his conduct on their behalf could not 
be imputed to mean that he was appearing 
generally for the ILGWU. He did state 
that he appeared specially, only for the 
international to contest the jurisdiction of 
the arbitrator over the international. 


The court said: “Whatever or whoever 
created the chain of circumstance which 
culminated in confusion as to the identity 
of the parties need not be further discussed.” 


The court held that the only contract 
referred to is clearly identified as the one 
to which the ILGWU was not a party 
and from which it was expressly excluded. 
Even thougk it appeared from the conduct 
of the international’s attorney and the papers 
in the arbitration proceeding that the inter- 
national was a party, it cannot be con- 
sidered a legal party since it was not a 
party to the agreement which was the sub- 
ject matter of the proposed arbitration. 


The court clearly indicated that the issue 
of whether or not the arbitrator had juris- 
diction over the International Ladies’ Gar- 
ment Workers Union was a narrow one. 
The court felt constrained to hold that the 
arbitrator did not. 


780 


State Mediation and Arbitration 
Activity 

The New York State Board of Mediation 
disposed of 406 mediation cases and 790 
arbitration cases in the first half of 1956. 
Of the 406 cases, mediation activity closed 
342 and 82 were withdrawn or settled prior 
to joint conference. Of the disputes closed 
by mediation, 58 were over terms of initial 
contracts, 177 over the terms of contract 
renewals and 83 were disagreements arising 
while a contract was in effect. Work stop- 
pages were involved in 94 cases and threat- 
ened in, or authorized in, 165 cases. In the 
remaining 65 cases no stoppages or strikes 
were threatened. Of the 790 arbitration 
cases closed during this period, 289 were 
by award and the remainder settled directly 
between the parties. Of 425 cases closed 
during or after a hearing, 356 were handled 
by staff or Board members, and 69 by 
outside arbitrators designated by the Board 
of Mediation of the State of New York. 


The 1955 annual reports of the mediation 
agencies of two states, California and New 
York, demonstrate what services are avail- 
able and to what degree these services were 
used by labor and management in the ad- 
justment of labor disputes. State concilia- 
tors in California successfully participated 
in more than 3,000 cases between 1947 and 
1955. The specific services rendered by this 
state’s conciliation service have been the 
mediation and conciliation of disputes, the su- 
pervision of representation elections, the 
maintenance of an arbitration service, the 
investigation of disputes, and consultation 
and special services. 

The total number of specific work assign- 
ments to conciliators in California in 1955 
was 698. This number, when added to the 
number of assignments throughout 1947- 
1954, makes a total of 3,680 cases. About 
2,763, or 75 per cent, were labor-manage- 
ment disputes, consisting of conciliation 
cases, arbitrations and consent elections. 
The remaining 917 were investigations or 
critical labor disputes and related problems. 
Of all the assignments in 1955, 399, or 57 
per cent, involved issues subject to con- 
ciliation. There were seven arbitrations 
and 45 state supervised elections in 1955. 
Some 437 labor-management disputes were 
closed during 1955, 451 cases were filed dur- 
ing that year of the same nature and 120 
cases were in progress at the end of 1955. 
Of the 451 labor-management dispute cases 
filed in 1955, 59 per cent were filed by 
unions, 14 per cent by employers and 24 per 
cent jointly by unions and management. 
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About 3 per cent jointly accepted proffered 
services. Of the 437 cases involving labor- 
management disputes closed in 1955, 67 per 
cent or 294 cases were closed by agreement, 
40 cases or 9 per cent by the holding of 
elections. Six cases were placed before the 
National Labor Relations Board and 10 
cases before the courts. The final 20 per 
cent were either withdrawn by the parties 
or closed by the state for lack of activity. 

Of the 437 cases closed by the California 
Conciliation Service in 1955, work stoppages 
accrued in 65, or 15 per cent, of the cases. In 
50 of the 65 cases, stoppages had begun be- 
fore state intervention, while but 15 strikes 
occured after state intervention. For all 
cases since 1947, the same _ three-to-one 
ratio prevailed; 311 stoppages before and 
104 strikes after state intervention. This 
record clearly demonstrates that prevention 
odds are three times as great when state 
intervention by way of conciliation and 
mediation was had before, rather than after, 
a strike occurs. This may be the ultimate 
measure of sucessfulness of the work of a 
state mediation service. But this ratio only 
applied to strikes which actually occurred. 
In 257 other cases, strikes were actually 
threatened. 

The New York State Board of Mediation 
processed a tota! of 2,581 cases in 1955, of 
which 826 were mediation cases and 1,755 
were arbitration cases. There were 829 me- 
diation cases filed in 1955 and 54 were end- 
ing from the previous year. Mediation 
activity was responsible for the closing of 
679 cases. Work stoppages occurred in 188 
cases and strikes were threatened or actu- 
ally authorized in 491 cases. There was no 
work stoppage threat in 145 cases. Some 
147 cases were settled or withdrawn prior 
to board mediation hearings. 

Of the 670 active mediation cases, the 
union requested the board’s services in 396 
instances, and employers, 99 times. Joint 
employer-union requests were made in 76 
cases. The board’s own motion to offer 
services was jointly accepted in 108 cases. 
Of the 679 cases closed by mediation, 106 
involved initial contracts; 354, renewals; 57, 
contract reopenings; and 144, disputes under 
existing union contracts. The major issue 
to appear in mediation cases was disputes 
over wages and hours, 548 cases. Union 
security was the issue in point in 46 cases 
and union recognition in 82 cases. Fringe 
benefits, pensions and welfare benefits came 
up in 438 cases. Seniority, layoff, promo- 
tions and transfers were the issues in 73 
cases and discharge and discipline in 64 cases. 


Arbitration 


The board received 1,587 arbitration cases 
during 1955 and 405 had been pending from 
the previous year, 1954. There were 237 
cases pending at the end of 1955. Of the 
1,755 arbitration cases closed, 409 were as- 
signed by the state board to outside arbi- 
trators. Actually 799 cases were settled by 
arbitration award; voluntary settlement dur- 
ing or after board hearing accounted for 
277 cases and 679 arbitration matters were 
withdrawn or settled prior to hearing. 


Contractual Avoidance 
of Arbitration 


The belief that once an arbitration pro- 
vision is made a part of a collective bar- 
gaining agreement the right to enforce the 
provision is always present is a false one. 
There are instances in which the right to 
enforce arbitration is lost. Generally an 
arbitration provision to settle by arbitra- 
tion a controversy arising out of the con- 
tract is valid, enforceable and irrevocable, 
save upon such grounds as exist at law or 
in equity for the revocation of any contract. 
Waiver, mutual rescission, repudiation, laches 
or estoppel may be grounds for a court’s 
not enforcing an arbitration provision in a 
collective bargaining agreement. 

A California appellate court in affirming 
the decision rendered by a trial court dealt 
with a case in which a union attempted to 
avail itself of what it believed to be its ever- 
present right to proceed with arbitration 
because of the arbitration provision of its 
contract. Theatrical State Employees, Local 
659 v. Color Corporation of America, 31 LABor 
Cases § 70,288. 

A dispute arose between the employer 
and this union as to whether several dis- 
missed union employees were entitled to 
dismissal pay after the employer closed 
down operations. The contract provided for 
dismissal pay, but not in the event the em- 
ployees were dismissed “for any other cause 
or causes beyond the control of the “ 
employer. The employer had a contract 
with several other unions as well. All these 
contracts provided for a three-step griev- 
ance procedure culminating in arbitration 
in the event of a failure to settle the dis- 
pute in the earlier steps. Either party could 
proceed under the arbitration clause. The 
contract also provided that any grievance 
for the payment of dismissal wages shall 
be deemed waived unless commenced within 
365 days after the employee became entitled 
to the dismissal pay. The union, in this in- 
stance, refused to submit the dismissals to 
arbitration. The employer had submitted 
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the dismissals of other union member em- 
ployees to arbitration and all the disputes 
were over the same issues. The union which 
refused to submit the dispute to arbitration 
complained to the state labor commissioner 
that pay (dismissal pay) was being withheld 
contrary to the state labor code. This was 
a misdemeanor. The union then answered 
several arbitration demands made by the 
employer by saying that it wished to pro- 
ceed before the state commissioner. Re- 
peated demands to arbitrate were made by 
the employer before and after this event 
and were refused by the union. The em- 
ployer then informed the union that its 
repudiation of the arbitration provision and 
its refusal to arbitrate was a breach of con- 
tract and that the employer would “no 
longer consent” to arbitration. When the 
union received an unfavorable determina- 
tion by the state commissioner, this action 
to enforce submission to arbitration was 
commenced. 


The trial court dismissed the union’s ac- 
tion. The union was found guilty of un- 


reasonable delay in bringing the proceeding 
and was estopped from seeking enforcement 
of the arbitration provision. 

When one of the parties to an arbitration 
agreement resists enforcement of the sub- 


mission to arbitration, the court must decide: 
First, was a valid agreement to arbitrate 
ever made by the parties and, if so, is it still 
operative and second, does the dispute fall 
within terms of that agreement, when rea- 
sonably interpreted? The court dealt with 
the former question. The parties to such 
an agreement have the power to rescind it 
by mutual agreement. The ordinary state 
arbitration statute does not deprive them 
of that power. The parties may, however, 
rescind other agreements that they have 
made, without intending to affect their 
agreement to arbitrate disputes. The agree- 
ment to arbitrate may be wholly separate 
from other transactions or, although con- 
tained in a single written contract with other 
provisions, it may be wholly independent of 
them—a separate and collateral agreement. 


Although one party cannot by himself 
“rescind” a contract, he can wrongfully 
“repudiate” it, as the union here did by its 
refusal to arbitrate prior to the proceedings 
before the labor commissioner and before 
the employer had notified the union of its 
“revocation” based on <he union’s refusal to 
arbitrate. The repudiation of the agreement 
to arbitrate does not deprive the other party 
(the employer) of his right to arbitration. 
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If the repudiator brings an action, the de- 
fendant employer can defend on the ground 
that arbitration is a condition precedent, or 
under statute can obtain a stay or an order 
to arbitrate, or can counterclaim for dam- 
ages. But such a repudiator himself has no 
right to arbitration and cannot insist on 
arbitration as his remedy. The other party 
can now bring his action in reliance on the 
repudiation, or otherwise change his posi- 
tion in reliance. 


The court found that there had been a 
repudiation of the arbitration provision by 
the union and acceptance thereof by the 
employer, and concluded that there was a 
mutual rescission of the arbitration provi- 
sion. “It is well settled that an abandon- 
ment of a contract may be implied from the 
acts of the parties and this may be accom- 
plished by the repudiation of the contract 
by one of the parties and by the acquiescence 
of the other party in such repudiation “ 


The court did not find it 
determine whether bringing the proceed- 
ings before the state labor commissioner 
was an act of repudiation. The court did 
not say whether the exercise of this right 
before the labor commissioner was in effect 
waived by the arbitration provision or not. 
The court only said that assuming the right 
is not waived by an arbitration provision, 
a person’s conduct in pursuing the remedy 
provided for under this section is some evi- 
dence that he does not intend to arbitrate. 
What the labor commissioner or a prosecut- 
ing attorney may or may not do has no 
bearing on the arbitration provision. This 
case stands for the proposition that the 
right to arbitrate may be waived by pro- 
ceeding to litigation in disregard of the ar- 
bitration agreement or by failing to proceed 
to arbitration in the manner or at the time 
agreed upon. The court intimated that or- 
dinarily there can exist an election of rem- 
edies, either to arbitrate or litigate if the 
other party is of a mind to. However, the 
other party can make a motion to stay liti- 
gation pending arbitration or bring an ac- 
tion for breach of contract in the event that 
the guilty or defaulting party merely re- 
fuses to arbitrate. In the Local 659 case, the 
union was attempting to get a second chance 
with regard to its contention that the em- 
ployer was liable for back wages. However, 
the union elected its choice of remedies and 
is now stuck with its choice. The employer 
accepted the repudiation by the union and 
revoked the arbitration agreement; the union 
is now effectively barred from again having 
the same issue adjudicated. 
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CURRENT LITERATURE 


Cahn’s New Book 


The Moral Decision. Edmond Cahn. Indi- 
ana University Press, Bloomington, Indiana. 
1955. 342 pages. $5. 

The author explores the question: “What 
moral guides can be found in American 
law?” His method is to divide his book 
into three parts. The first part is the prem- 
ise and the outline of certain standards of 
morals and law. The second part deals 
with situations in which the author equates 
general findings of law with modern moral 
conceptions. And the third part is that in 
which the author rationalizes his propositions. 


The main part of this book selects six 
situations and their variations. These situa- 
tions are named the first of life, sexual rela- 
tions, the conduct of business, business with 
government, the enlargement of personality 
and the last of life. 


Since this is not usually thought of as a 
“popular” magazine, this review will skip 
over that section of Professor Cahn’s book 
which we feel sure would be the lead were this 
book to be reviewed in True Confessions, and 
focus our attention on the situations described 
as business and government, cheating on taxes. 


The American taxpayer, according to Pro- 
fessor Cahn, won't face up to the fact that 
there is considerable cheating on income tax 
returns and he’s a bit puzzled why. Rather 
than reasons, he offers us a few excuses. 


“Now, although the American mores seem 
to countenance defrauding the government 
of taxes (except by ‘professionals’), they 
assuredly do not countenance what we have 
written here. We have depicted the perpe- 
tration of tax-fraud as a general and usual 
practice in American life; and by doing so 
we have violated the established mores. 
According to the mores, the American who 
cheats his government must be described 
as an aberrant exception quite unrepresenta- 
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tive of his fellow-citizens and of his com- 
munity. The tradition insists that he is an 
exception not merely in being caught but 
also in being dishonest. For if he were not 
considered abnormal in respect of dishon- 
esty, if cheating on taxes were acknowl- 
edged to be frequent and general, if in effect 
nearly everybody else swindled the govern- 
ment, what possible scruple could remain to 
deter a single one of us? 

“The dilemma is particularly difficult to 
Americans, for having long since surrend- 
ered our manners to conformism, we now 
bid fair to do the same with our morals. 
Americans have customarily avoided dis- 
comfort from tax scandals by simply deny- 
ing the facts; in the very face of the objective 
realities, they still reiterate that tax-cheating 
is not a general American phenomenon. 
But this attitude cannot endures very much 
longer, because the high tax rates of the 
present and the progressive socializations of 
the proximate future will inevitably compel 
recognition of the distasteful truth. Per- 
haps, if we understood just why those av- 
erage Americans who would not think of 
cheating their neighbors and customers will 
nevertheless cheat their government, we 
should fear the truth less. If we under- 
stood the workings of their moral processes, 
we might gain courage enough to put the 
traditional hypocrisy aside. 

“Let us begin on an elementary level. 
Our average American of the honester sort, 
having picked up a loaf of bread in a groc- 
ery-store, has laid his coin on the counter 
in payment. Although he sees that the 
grocer is occupied with other customers, he 
feels not the slightest temptation to cheat 
by taking his coin back. At the door of the 
shop, there stands a telephone booth. He 
enters the booth and makes a call by means 
of the coin-operated instrument. Having 
completed the conversation, he almost in- 
stinctively sticks his finger into the receptacle 
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provided for return of coins on uncompleted 
connections, finds that the telephone com- 
pany’s mechanism operating faultily has re- 
turned his payment, takes the coin, puts it 
in his pocket, and leaves the store with a 
gratified smile and a quiet conscience. 


“The three factors that dull his moral 
perception in regard to the telephone com- 
pany—they apply with even greater force to 
the government—are size, impersonality, 
and compulsion. He can easily project him- 
self into the grocer’s shoes; the grocer is a 
man like himself with rent to pay and a 
family to feed. But who except a child at 
play or a megalomaniac can imaginatively 
perform the functions of a telephone com- 
pany, much less those of a modern govern- 
ment? The sheer size stagger$ our imagination 
and forbids us in the name of common sense 
to look upon the enormous corporation or 
the still greater government as another, 
interchangeable self. What, after all, is this 
overpoweringly huge entity? If in essence 
it is all the stockholders or all the citizens, 
then how could the loss of a single coin be 
divided among them with any consequence 
that would justify consideration? If it is 
some abstraction apart from these individ- 
uals, then what harm has been done to any 
human interest? Our average American would 
conclude, if he ever thought about the sub- 


ject, that only a machine had been outwitted. 


“Every manager of a large corporation 
knows the influence of size and imperson- 
ality on employees’ and customers’ behavior, 
the dissipations of supplies, the incessant 
peculations, the strange relaxation of ordi- 
nary decencies and scruples. What, more- 
over, is the history of all the armies and 
navies that the world ever bore but an un- 
relieved narrative of theft, plunder, and 
titanic waste? As soon as the owner be- 
comes too large or too impersonal to permit 
an imaginative interchange with him, even 
very honest men may act as though they 
were blind to his rights. And these factors, 
serious in themselves, are intensified when 
the entity is an identified source of com- 
pulsion: the telephone company with its 
legalized monopoly coerces one to deal with 
it alone and slams the gates of individual 
choice; still worse, the government does not 
even inquire whether one desires the mani- 
fold services for which it sends its imperious 
bill. How can conscience possibly liken the 
government to a corner grocer? 

“We are about to show that it can. But 
by way of summary let us first note these 
three basic observations: (1) So many tax- 
payers will always be disposed to cheat that 
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only the justified fear of detection and im- 
prisonment will insure fair remittances from 
them and prevent them from shifting their 
tax obligations to honest men’s shoulders. 
(2) We should not judge what American 
taxpayers ought to do merely by observing 
what they actually do. (3) But on the other 
hand if we should adopt a rule of moral 
rigor and completely fail to take into ac- 
count the things taxpayers do in the way of 
amateur tax-cheating, we should wind up by 
inflicting Draconic measures on the citi- 
zenry, alienating them from their govern- 
ment, and exacerbating the very evils we 
set out to reduce. For millennia, the civil- 
ized world has endeavored to mark off and 
separate meum from tuum and has met with 
very indifferent success. Now appears a 
mendicant new aspiration that the mass of 
men accord the same measure of respect to 
nostrum, It is not impossible that ultimately 
they will learn to do so, at least if the 
official personnel improve a great deal in 
quality and intelligence. But, as matters 
stand, it will be a long time before any Sec- 
retary of the Treasury can recommend dis- 
mantling the federal penitentiaries.” 


That is rather a long quotation from the 
book, but it shows the author’s lucid style 
and his deep knowledge of human nature. 


Of course, taxes are unpopular—always 
have been and always will be. The higher 
taxes go, the more taxpayers seem to de- 
velop a Cainish attitude, and the more 
governments develop an antithetical viewpoint. 


Frequently, the author turns to that basic 
of all books for illustrations with a modern 
meaning. There is his story of Abraham 
negotiating with the Lord for the city of 
Sodom. The author also likens King David 
to a modern self-dramatist. 


Some writers think that we are playing 
out our moral rope and giving in to the 
pull of concupiscence at the other end, 
pointing to statistics of the divorce rate 
and juvenile delinquency and those re- 
flecting the general increase in crime. But 
Cahn seems to feel that we are growing 
in what he calls moral constitution. 


“The moral commonwealth deserves our 
reverence for remaining as free as it is from 
quantification. It has refused to surrender 
its concern with quality for a mess of arith- 
metical pottage and, by refusing, it has 
saved the individual human spirit from 
dissolving into the conglomerate mass. In 
morals, there is no basis for saying that 
ten good decisions are worth ten times as 
much as one. What is one good decision 
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worth? It may be transient and ineffectual; 
or it may be so charged with inspiration 
that it reaches the loftiest moral plane. The 
test of moral value will always be qualita- 
tive. When, for example, any human being, 
however obscure, decides to follow the more 
benevolent of the courses presented before 
him, the dynamic good in his choice ex- 
plodes and penetrates through all the com- 
munities of men. By merely seeking to 
ascertain what is righteous we can bring the 
quality into existence, where it persists until 
we learn, as we may, to form still more 
humane decisions.” 


The author yearns for more men like 
Learned Hand “and the full benefit of his 
mature and chastened wisdom.” Perhaps 
the author means to say that our law is 
growing in moral constitution and, happily, 
it may lead to higher levels of individual 
moral constitution. Like Alfred Hitchcock's 
delightful TV dramas, a conclusion is not 
spelled out to the final letter, but leaves the 
reader thinking and with a vision that, in 
infinite perspective, two parallel lines will 
converge to the vanishing point of truth. 


Personnel Budget 


Drafting and Presenting the Personnel 
Budget. A. C. Thornton. Management Re- 
port No. 222. Research Division, California 
Personnel Management Association, Farm 
Credit Building, 2180 Milvia Street, Berk- 
eley 4, California. 1956, 13 pages. $1. 

This reprint of a speech given before the 
California Personnel Management Associa- 
tion and the Personnel Section of the Western 
Management Association gives reasons for, 
and items to be included in, a personnel 
department budget. The author presents 
many charts to illustrate the correct appli- 
cation of this know-how to best enable the 
personnel and industrial relations executive 
to assist his company in making a profit. 


Where to Find It 


American Labor Union Periodicals. Com- 
piled by Bernard G. Naas and Carmelita 
S. Sakr. Cornell University, Ithaca, New 
York. 1956. 175 pages. $7. 

The recent merger of the AFL and CIO 
will undoubtedly have a profound effect on 
union structure and a corresponding effect 
on union publications, and this increases 
the need for a comprehensive guide to the 
location of labor union periodicals. This 
volume lists over 1,700 such periodicals 
published in the United States and Canada. 
In two parts, the volume includes the peri- 
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odicals of the federations, the national and 
international unions, and their locals, and 
the periodicals of regional organizations. In 
addition to basic bibliographical informa- 
tion about the periodical, a record of the 
holdings of the cooperating libraries which 
have the publication is also included. 


Industrial Relations Proceedings 


Proceedings of the Eighth Annual Meeting 
of the Industrial Relations Research Associa- 
tion. Edited by L. Reed Tripp. Industrial 
Relations Research Association, Sterling 
Hall, University of Wisconsin, Madison 6, 
Wisconsin. 1956. 385 pages. $3. 

The papers presented in this volume were 
delivered at the eighth annual meeting of 
the Industrial Relations Research Associa- 
tion at New York from December 28 
through December 30, 1955. Ten of the 
12 sessions are included and cover such 
subjects as major trends in American trade 
union development, state and federal juris- 
diction in labor relations, contributions and 
needs of company research in industrial 
relations, and unemployment compensation 
in a private enterprise economy. 


Who Gets the Raise? 


Merit and Seniority as Factors in Promo- 
tion and In-Grade Progression. Clifford M. 
Baumback. Research Series No. 11. Bu- 
reau of Labor and Management, College of 
Commerce, State University of Iowa, Iowa 
City, lowa. 1956. 23 pages. 

Where rate ranges have been set on indi- 
vidual jobs, management and the union are 
faced with the question of advancement 
within the range. Specifically, the question 
to be resolved is whether progression through 
a rate range is to be based on seniority, on 
merit or on a combination of these two 
factors. The same _ seniority-merit issue 
exists also with respect to the question of 
advancing employees to higher-rated jobs. 

The author of this study believes that 
because a worker’s wage rate is affected by 
changes in job assignments as well as by 
the position which he occupies within a job 
classification rate range, both promotion 
and in-grade progession are proper subjects 
for collective bargaining. The methods of 
determining the eligibility of employees for 
promotion or in-grade progression—merit- 
rating and seniority—are also “bargainable” 
matters. The decisions of arbitrators in dis- 
putes relating to merit and seniority as fac- 
tors in promotion and in-grade progression 
are summarized in this report in the belief 
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that the thinking of others on the same 
problems can aid the reader in resolving 
similar disputes in his own plant or in pre- 
venting such disputes from arising under 
the terms of future labor agreements which 
he may negotiate. 


West Coast Bargaining Series 


Industrial Relations in the California Air- 
craft Indusiry. Arthur P. Allen and Betty 
V. H. Schneider. Institute of Industrial 
Relations, 201 California Hall, University 
of California, Berkeley 4, California. 1956. 
59 pages. 50¢. 

This study of the Southern California 
aircraft industry is the eighth in a series 
of reports being published on individual 
West Coast collective bargaining situations. 
Among our giant mass-production indus- 
tries, the aircraft industry stands out as 
one of the newest and largest. In 20 years 
it has come from No. 135 to rival the front- 
ranking automotive industry in employment. 
Almost from the beginning, California has 
been an important center of the industry, 
and five of California’s six aircraft manu- 
facturers have been unionized by one of 
two competing unions. The authors trace 
the history of labor-management relations 
from 1935 to the present, stressing the con- 
ditions affecting the industry as a whole 
and also the differences in the way in which 
labor-management relations evolved. Their 
_conclusions: Industrial relations are still in 
a state of transition and the achievement of 
mature collective bargaining is still in the 
future. 


ARTICLES 


Welfare Funds . . . The United Mine 
Workers of America’s Welfare and Retire- 
ment Fund has had a relatively stormy life 
during its less than ten years of existence. 

The program has been fortunate in that 
its income is geared to production of coal 
rather than to a certain amount per man- 
hour or to a certain percentage of payroll. 

The royalty rate needed to support the 
benefits provided has been increased stead- 
ily over the period. The pension costs have 
also risen slowly in close conformity with 
the federal actuarial estimates made by Mr. 
Myers. The present cost of the pensions 
alone is 22 cents a ton and will continue 
to rise in the future, reaching perhaps 30 
cents a ton in the next ten to 15 years and 
more later (on the assumption that the 
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tonnage mined will remain at present 
levels). This trend will continue into the 
future, so that more and more of the re- 
sources of the system will have to be used 
for pensions and less for medical purposes, 
unless the royalty rate is increased or unless 
considerably more coal is mined. 


The pensions have not been on any 
actuarial funding basis; rather, a conting- 
ency fund of approximately $100 million 
has been maintained (for both pensions 
and welfare features). This represents only 
about one and one-half years’ pension pay- 
ments and is only about 15 per cent of the 
amount that would be necessary to pay 
lifetime pensions to all the present pen- 
sioners (assuming that no new pensioners 
were added and that no new income from 
royalties were available). 


The author is chief actuary in the Social 
Security Administration—Myers, “Experi- 
ence of the UMWA Welfare and Retire- 
ment Fund,” /ndustrial and Labor Relations 
Review, October, 1956. 


Latin American Labor Laws . . . Ameri- 
can firms wishing to expand in Latin 
America are invariably interested in such 
labor conditions as availability, efficiency, 
social benefits and industrial relations gen- 
erally. 


Labor legislation in Latin America is 
fairly recent. Although certain laws and 
regulations were in force in some of those 
countries during the first quarter of this 
century, the real development has taken 
place, generally speaking, in the last 25 years. 


Pursuant to the ideals set forth in the 
labor clauses of the peace treaties of 
1919, the International Labor Office was 
taken over by the League of Nations as 
the International Labor Organization. In 
1946 it entered into a relationship with the 
United Nations as a specialized agency 
pursuant to Article 63 of the Charter of the 
United Nations. It has been active in 
directing international attention to the fields 
of labor relations and labor standards. At 
the present time 70 countries, including all 
but one of the Latin American countries, 
are members of this intergovernmental agency. 


The author, a practicing attorney, selected 
Cuba, Colombia, Mexico and Venezuela 
not only because they have developed the 
field considerably but because their legisla- 
tion contains certain provisions not generally 
applied elsewhere.—Borges, “Labor Rela- 
tions in Latin America,” Ohio State Law 
Journal, Summer, 1956. 
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Meetings of Labor Men 


Northern Ohio Personnel and Executive 
Conference.—The Sixteenth Northern Ohio 
Personnel and Executive Conference will be 
held at the Hotel Carter in Cleveland, Janu- 
ary 17 and 18, 1957, and will discuss the 
subject “Patterns and Pressures in Person- 
nel in 1957.” Sponsors are the Cleveland 
Chamber of Commerce and affiliated indus- 
trial relations groups. 


Car Pools 


Know your insurance coverage and fi- 
nancial liability for ride-sharing plans. 


Fifty years ago workers walked or traveled 
in horse-drawn vehicles. Therefore, they 
lived as close to their place of employment 
as was possible. The advent of railroads 
and electric street railroads made it pos- 
sible for the worker to live further away, 
but it wasn’t till the 1920’s that autos be- 
came fairly common as a means of trans- 
portation, and another shift in commuting 
distances occurred. The automobile helped 
to fill in the areas between the street rail- 
way lines, and then to build up the areas 
beyond. 


3ack in 1900 only 8,000 automobiles were 
privately owned, but by 1920 the figure 
had jumped to 20 million, by 1950 to 40 
million and by 1954 to 48 million. Mean- 
while, the number of families in the United 
States had increased from 16 million to 38 
million. Limiting the comparison to city- 
worker families, less than 15 per cent had 
autos in the World War I period as com- 
pared with 65 per cent in 1950. Skilled- and 
semiskilled-worker families are more likely 
to have a car than are office workers and 
unskilled workers. 


During the World War II days of gaso- 
line rationing and automobile production 
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curtailment, American workers were initiated 
into the use of “car pools.” These “pools” 
served as a means of transportation to and 
from work and also provided a way of 
conserving gas. This practice has continued 
even in these times of record car produc- 
tion and ownership and availability of 
gasoline because of postwar industrial ex- 
pansion, diversification and decentralization 
of industry. This industrial relocation con- 
tinues as cheaper realty values and room 
for expansion are sought. The convenience 
and comfort of private cars has fostered 
the continued, if not increased, use of 
“car pools.” 


Although the operation of a car pool or 
a ride-sharing plan to and from work is 
not inherently a risky enterprise, there are 
certain considerations which should be brought 
to the attention of the driver using his auto- 
mobile in such a manner. Of prime consid- 
eration, of course, is the carrying of sufficient 
insurance. 


The standard automobile policy contains 
no exclusions denying the driver coverage 
if he should be engaged in “carrying per- 
sons for a charge.” Likewise, there is no 
exclusion denying the driver coverage if he 
is guilty of “wilful and wanton misconduct.” 

There is an exclusion in the automobile 
policy which denies coverage if the vehicle 
is used “as a public or livery conveyance.” 
The “omnibus” clause in the policy pro- 
vides coverage for a driver other than the 
named insured if the car is being driven 
with the insured’s permission. 


The liability portion of the policy (per- 
sonal injury and property damage insur- 
ance) provides coverage to the insured for 
damages (up to a specified amount) that he 
becomes legally liable to pay as the result of 
accident. The medical-payments coverage 
obligates the insurer to pay all reasonable 
and necessary medical, surgical, ambulance, 
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hospital, professional nursing and funeral! 
expenses incurred within one year from the 
date of an accident. The medical claimant 
is a donee-beneficiary of the insurance con- 
tract and, therefore, possesses a contractual 
relationship with the insurer. The insurer’s 
obligation does not depend upon the liability 
of the named insured in the automobile 
policy. The fact that the insurer has paid 
the claimant under the liability clause of the 
policy does not preclude a recovery under 
the medical clause. 


These general principles of automobile 
coverage will now be applied to the follow- 
ing factual situations: 


(1) Some employees have an arrange- 
ment whereby one drives his car one day 
and another drives his own car another day. 
Under existing law, there is little doubt 
that the standard automobile policy covers 
the drivers in this situation, and no addi- 
tional premium is needed in order for the 
drivers to be covered. These cars would 
not be considered as being used “as a public 
or livery conveyance.” 


(2) There may be an arrangement where- 
by one employee drives his car every day 
and his fellow employees riding in the car 
contribute a prearranged amount of money 
toward the expenses of the trip. The amount 


of money may be more than is actually 
necessary to cover the expenses of the 


trip. Is the car being used “as a public 
or livery conveyance” and thus excluded 
from coverage? The answer, according to 
existing case decisions and general claims 
practice, is that the driver’s standard auto- 
mobile policy would cover him in this in- 
stance. The car would be considered as 
being used for “business and pleasure.” 


Although there are not many cases con- 
struing the “public or livery conveyance” 
exclusion, the following indicate the treat- 
ment that the courts have given to it. In 
the case of Commercial Credit Corporation 
v. Monroe et al., and Fulton Fire Insurance 
Company, 5 Auromopite Cases (2d) 176, 
Tennessee Court of Appeals, August 27, 
1954, an entertainer paid his employees a 
weekly salary and conveyed them from 
place to place in his automobile. The court 
held that the automobile was being used 
for “business and pleasure” and not “as 
a public or livery conveyance.” In the case 
of Georgia Casualty & Surety Company v. 
Turner et al., 1 AutomMostLe Cases (2d) 1004. 
Georgia Court of Appeals, February 14, 
1953, the court held that the insured’s ac- 
tion in loaning his truck to another party 
on the condition of a payment of 50 cents 
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for gas did not constitute a rental either as 
a public carrier or as a livery conveyance. 


An example of how far a court will go 
in holding that a vehicle was not being 
used “as a public or livery conveyance” is 
found in the case of Allstate Insurance 
Company v. Roberson et al., 5 AUTOMOBILE 
Cases (2d) 389, United States Court of Ap- 
peals for the Eighth Circuit, December 7, 
1954. Here the court held that an insured 
was not using his truck “as a public or livery 
conveyance” when his fellow employees rode 
to work in the truck and shared the expenses 
on a voluntary basis. However, it should be 
noted that the insured did not solicit riders 
either personally or in any other manner. 
There was no evidence that the insured 
ever held his truck out for hire. The court 
adopted the definition of “public convey- 
ance” used in Pimper v. National American 
Fire Insurance Company, 10 AutTOMOBILE 
Cases 372, Nebraska Supreme Court, February 
21, 1941, and quoted from Elliott v. Behner, 
5 AutomosiLte Cases 721, Kansas Supreme 
Court, December 9, 1939, which stated: 


“*The term “public conveyance” means 
a vehicle used indiscriminately in convey- 
ing the public, and not limited to certain 
persons and particular occasions or gov- 
erned by special terms. The words “public 
conveyance” imply the holding out of the 
vehicle to the general public for carrying 
passengers for hire. The words “livery 
conveyance” have about the same meaning.’” 


Use of a vehicle as a taxi or jitney bus 
is obviously excluded from the coverage 
of a standard automobile policy. (See 
Calvert Fire Insurance Company v. Horn, 1 
AvuTOMOBILE Cases (2d) 651, Kentucky Court 
of Appeals, November 21, 1952.) 

(3) A situation which arises is where an- 
other person drives the named insured’s car 
with his permission and an accident occurs. 
The driver of the car in this situation is an 
“other” insured due to the “omnibus” clause 
contained in standard policies, and is com- 
pletely covered under the named insured’s 
policy. 

It is recommended that automobile medical- 
payments coverage, which calls for very 
low premium payments, be carried on any 
vehicle operating in a car pool. The stand- 
ard medical-payments coverage does not 
contain any statement that it will pay only 
a proportion of the loss if other insurance 
is carried. 

Leaving the consideration of insurance 
coverage, the liability which might attach 
to a driver who operates a car pool will now 
be discussed. Usually the most important 
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issue in any case where the passengers of a 
car sue the driver for damages resulting 
from injuries obtained in an accident is 
whether the passenger was a “guest,” as 
defined by the state’s guest statute. 

The question of whether a person riding 
in a car was a “guest” or a “passenger for 
hire” sometimes becomes difficult to deter- 
mine. If there was a prearrangement—a 
definite agreement that the rider would pay 
part of the trip expenses such as gas and 
oil—then he would not be a “guest” but a 
“passenger for hire.” Another test the 
courts frequently apply is whether or not 
the obligation of the rider to pay the driver 
was so definite and binding as to be enforce- 
able in a court of law. (See Clel Georgetta, 
“The Major Issues in a Guest Case,” 1954 
Insurance Law Journal 583 (September ).) 
If there is an absence of a prearrangeme. . 
and the rider voluntarily paid some of the 
trip expenses, his act is merely a gratuity 
and his status is that of a “guest.” 


What “wilful and wanton misconduct” is 
also may be difficult to determine. It is said 
that in Illinois these words refer to conduct 
bearing a high culpability. An example of 
this conduct would be “where a defendant 
through recklessness or heedlessness, re- 
gardless of the danger to another, has care- 
lessly failed to discover an extraordinary 
and impending danger which could have 
been discovered by the exercise of ordinary 
care; or it includes carelessness so gross in 
its nature as to indicate a mind reckless and 
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regardless of consequences; and it even in- 
cludes where the defendant has inflicted an 
intentional injury. 

Examples of what has been declared to be 
“wilful and wanton misconduct” include: 
rounding a curve at excessive speed after a 
warning by the guest (O’Neal v. Caffarello, 
6 AutomopiILe Cases 894, Illinois Appellate 
Court, February 14, 1940); driving 50 to 55 
miles an hour in rain and fog despite the 
protests of a guest (Reed v. Zellers, 273 I. 
App. 18 (1933)); and failing to stop for a 
stop sign (Lawson v. Fisk et al., 16 AuTomMo- 
BILE CAses 989, Illinois Appellate Court, De- 
cember 9, 1942). 

It is possible that where an employer 
sponsors ride-sharing plans a court might 
hold that this sponsorship creates an agency 
relationship which would make the employer 
liable to its employees or members of the 
public. Thus, it would be wise for an em- 
ployer in this situation to carry broad com- 
prehensive liability insurance. 

The standard automobile policy provides 
that “the purposes for which the automo- 
bile is to be used are ‘pleasure and business’ 

. ” “Pleasure and business” is defined 
as “personal, pleasure, family and business 
use.” Thus, the insured may conduct some 
business with his car and still be covered 
by his policy. If the car is used principally 
in the business occupation of the named in- 
sured (as in the case of some salesmen and 
claim adjusters) then an additional premium 
must be paid in order to place the car in 
the “commercial” class. 

A new type of medical-payments coverage 
was introduced in the State of Illinois last 
year. Coverage is provided for the named 
insured, his wife and all relatives living 
with him should they be injured while 
passengers in any automobile. They are 
also covered if struck by a vehicle while 
they are walking, riding a bicycle or skating. 
It, of course, is not necessary to prove that 
any other person is legally liable for the 
accident in order to obtain this coverage 

The situation may arise where an em- 
ployee who has medical-payments cover- 
age is riding with another employee who 
has this same coverage on his own car. 
The rider’s policy is termed excess cover- 
age here, and he must look to the driver's 
medical-payments coverage for medical re- 
imbursement. If the rider’s medical ex- 
penses totaled more than the amount of 
coverage afforded by the driver's policy, 
then the rider could look to his own in- 
surer for the payment of the additional 
expenses. Where the driver does not have 
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any medical-expense insurance, the rider’s 
policy would be termed primary insurance 
and would cover his medical expenses up to 
the specified amount stated in his policy. 


Supplementary Unemployment 
Benefits 


Roundup of state action on integration 
of Ford SUB plan and state unemploy- 
ment benefits upon SUB's anniversary. 
Next month, January, 1957, marks the 
first anniversary of the Ford Motor Com- 
pany’s first contribution to the trust funds 
set up under the supplementary unemploy- 
ment benefit pay plan negotiated between 


the UAW and Ford. Last year the lump- 
sum payment of about $10 million was paid 
into two trust funds set up for regular Ford 
employees and those working under defense 
contracts. The payment was retroactive in ef- 
fect and was equal to five cents an hour for 
every hour for which an employee was paid. 
One year ago this month, December, 1955, 
the United States Treasury Department 
ruled that payments into trust funds for 
supplementary unemployment pay benefits 
would be considered deductible business 
expenses for the purposes of federal income 
tax. Before the SUB plan could take effect, 
though, states in which two thirds of Ford 
hourly workers are employed had to adopt 


State Supplementary Unemployment Benefit Rulings on Auto-Type Plans 


Effect Taxability Taxability 
Kind on State of Payments of Payments 
State of Plan Benefits into SUB Funds from SUB Funds 
Alabama Ford None Not taxable Not ruled on 
Arizona Ford None Not taxable Not taxable 
Arkansas Ford None Not ruled on Not ruled on 
California Ford None Not taxable Not taxable 
Colorado Ford None Not taxable Not taxable 
Connecticut GM None Not ruled on Not ruled on 
Delaware GM None Not taxable Not taxable 
Florida Ford None Not taxable Not taxable 
Georgia (4) None Not taxable Not taxable 
Illinois Ford None Not taxable Not taxable 
Indiana Ford Deductible Not taxable Not taxable 
lowa Ford None Not taxable Not taxable 
Kansas GM None Not taxable Not ruled on 
Kentucky Ford None Not taxable Not taxable 
Maryland (>) None Not taxable Not taxable 
Louisiana Ford None Not ruled on Not ruled on 
Massachusetts Ford None Not taxable Not taxable 
Michigan Ford None Not taxable Not taxable 
Minnesota Ford None Not taxable Not ruled on 
Missouri Ford None Not taxable Not ruled on 
New Jersey Ford None Not ruled on Not taxable 
New York Ford None Not taxable Not taxable 
North Carolina Ford Deductible Not ruled on Taxable 
North Dakota Ford None Not taxable Not taxable 
Ohio Auto Deductible Not ruled on Not ruled on 
Oklahoma Ford None Not taxable Not taxable 
Pennsylvania Ford None Not ruled on Not ruled on 
Tennessee Ford None Not taxable Not ruled on 
Virginia (©) Deductible Taxable Not ruled on 
Washington Ford None Not taxable Not ruled on 
West Virginia (4) None Taxable Not taxable 
GM None N_ taxable Not ruled on 


Wisconsin 


@ See CCH UNEMPLOYMENT INSURANCE Reports, Georgia, § 2,300. 

>» See CCH UNEMPLOYMENT INSURANCE Reports, Maryland, § 2,300. 

¢ See CCH UNEMPLOYMENT INSURANCE Reports, Virginia, { 2,300. 

4 See CCH UNEMPLOYMENT INSURANCE Reports, West Virginia, { 8,152. 
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rulings or legislation which would satisfy 
the company that employees could draw 
SUB and still qualify for state unemploy- 
ment compensation benefits. 


Current proposals for GAW plans differ 
from most existing plans in that they were 
initiated by unions rather than by employers. 
They are intended to be part of the bar- 
gaining agreement and they provide for 
joint administration by representatives of 
both labor and management under the su- 
pervision of an impartial chairman. Most 
current proposals call for the establishment 
of a trust fund to which the employer con- 
tributes a sum equal to a stated percentage 
of his payroll each month. The conditions 
under which such a plan can be terminated 
or payments reduced or suspended are 
spelled out. These GAW plans emphasize 
the requirement that, to be eligible for GAW 
benefits, workers must register for work at 
a state public employment office and be 
available for referral by that office to suit- 
able work with another employer. These 
plans also emphasize the right of the em- 
ployer to deduct from the GAW payments 
any wages which workers may receive from 
other employment and any unemployment 
compensation insurance payments they may 
receive for the same period. 

This is not the case in supplementary 
unemployment benefit pay plans recently 
negotiated. The Internal Revenue Service 
ruled that employers’ contributions are a 
deductible business expense for federal in- 
come tax purposes, and a ruling by the 
Department of Labor that employer con- 
tributions are excluded from wage compu 
tations for the purposes of overtime pay was 
made also. Auto-type SUB plans, such as 
the Ford and General Motors plans, have 
been held not to constitute wages subject 
to withholding for federal income tax pur- 
poses. However, employees do receive tax- 
able income when they collect SUB, and 
such benefits must be included by workers 
in their gross income for the year received 
and are then taxable as income. 


The important difference, though there 
are many similarities between GAW and 
SUB, is that under the Ford-type plan of 
SUB the weekly supplement varies from 
a minimum of $2 to a maximum of $25 per 
week, for the supplement for any worker 
is the amount required to equal, when com- 
bined with unemployment insurance, 65 per 
cent of his weekly after-tax, straight-time, 
40-hour wage for four weeks, and 60 per 
cent of such wage for the remaining number 
of weeks for which the worker is entitled 
to a supplemental benefit. 
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A worker must have accumulated a year 
of seniority with his employer before he is 
eligible for SUB. His separation from em- 
ployment must be for reasons other than 
voluntary quitting, disciplinary reasons, strikes, 
slow-downs or picketing. He must register 
for work at a public employment office and 
be available for, and not refuse, employment 
deemed suitable by the state employment 
security agency. He must present evidence 
that he has received a state-system unem- 
ployment insurance benefit. Under the Ford 
SUB plan, initial determination of eligibility 
for a supplemental benefit is to be made 
by the employer. 

Another difference to be noted between 
GAW plans and SUB plans is that an 
unemployed worker under GAW is not 
usually considered “unemployed” by state 
unemployment compensation agencies, which 
means that the only benefits that can be 
had exist by virtue of the private GAW 
plan. Under SUB an unemployed worker 
can qualify for both state and private bene- 
fits simultaneously. 


Right-to-Work Laws 


Election results indicate failure to repeal 
Nevada law and insufficient votes to 
pass law in Washington. Palm Springs, 
California, adopts right-to-work law. 


The pot continues to boil on what some 
call state “right-to-work” laws and what 
unions call “right-to-wreck” laws. Election 
returns, though unofficial and as yet incom- 
plete, indicate that attempts to place a 
right-to-work law on the books in the State 
of Washington were unsuccessful. An at- 
tempt was made in the State of Nevada to 
repeal just such a law and amend the state 
constitution to provide for union security 
agreements. These attempts were defeated 
by the voters aiso. 

While the voters in two other states were 
casting ballots to decide whether right-to- 
work laws should be kept or enacted, the 
members of the Palm Springs, California 
City Council were casting their votes on a 
city right-to-work law. A vote of six to 
one made Palm Springs the first city in the 
country to adopt such a law on a local level, 
reported the Los Angeles Times. 


The controversial measure outlawed the 
“closed shop” in the desert resort com- 
munity. The law was drawn up by an 
employers’ association which had been fight- 
ing organization attempts of the culinary 
workers’ union. The union said it would 
contest the law as soon as it goes into effect. 
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THE DEVELOPING LAW—Continued from page 748 


the views expressed in the Pocahontas 
Terminal Corporation case and the first Direct 
Transit Lines case™ as to the injunctive 
aspects of the case in favor of the prevailing 
view contained in cases holding that such 
actions should be remanded,” District Judge 
Hincks declared that “the mere fact that the 
complaint seeks damages as well as injunctive 
relief does not bring the case within the 
Removal Act.” 


The opposite view was taken by District 
Judge Starr of the Western District of 
Michigan in Douglas v. Electrical Workers, 
Local 498," who denied remand because of the 
accompanying claim for damages and va- 
cated a temporary restraining order granted 
by the state court prior to removal. 


Breach-of-Contract Suits 


In a damage suit for breach of a col- 
lective bargaining agreement involving a 
union which represents employees in an 
industry affecting interstate commerce, re- 
moval is proper and remand will be denied, 
even where the complaint neither alleges 
such interstate commerce nor expressly in- 
vokes Section 301 of the Taft-Hartley Act.” 


On the other hand, a state court action to 
enjoin breach of a collective bargaining 
agreement is improperly removed and will 
be remanded.” 


Remand of suits brought by individual 
employees to enjoin further payment of 
check-off funds to a union under a collective 
bargaining agreement™ and to enjoin dis- 
charge of employees because of a contro- 
versy over seniority rights™ has been ordered 
by the district courts after removal. 


In view of the Supreme Court decision 
in the Westinghouse case,” it would appear 
that actions brought by unions on behalf 
of individual employees for failure to pay 
wages in breach of the collective bargain- 
ing agreement also cannot be properly re- 
moved from the state courts to the federal 
courts. 


Results of Decisions 
Against Removal of Injunction Cases 


The history of the Richman Brothers case™ 
clearly illustrates the consequences of the 
prevailing view that state court actions for 
injunctive relief in labor controveries are 
not properly removable to the federal courts. 


Assuming that the conduct in controversy 
is either protected or prohibited by the 
Taft-Hartley Act, and therefore is outside 
state court jurisdiction,” the defendant in 
a state court injunction suit is virtually 
powerless to halt the proceedings until the 
litigation has run its course, which will often 
be too late. 


2 Cited at footnotes 12 and 24 respectively. 

*® Home Building Corporation, cited at foot- 
note 10; H. N. Thayer Company, cited at foot- 
note 11; Berrios, cited at footnote 15; Dynamic 
Manufacturers, cited at footnote 7; Rock Hill 
Printing, cited at footnote 16: and Walker v. 
United Mine Workers, cited at footnote 27. See 
also Isbrandtsen Company v. Schelero, 24 LABOR 
CASES { 68,101, 118 F. Supp. 579 (1954), and 
American Optical Company v. Andert, 22 LABOR 
CASES { 67,328, 108 F. Supp. 252 (1952). 

3128 LABOR CASES { 69,494, 136 F. Supp. 68 
(1955). 

® Fay v. American Cystoscope Makers, Inc., 
20 LABOR CASES { 66,358, 98 F. Supp. 278 (1951). 
There the District Court for the Southern Dis- 
trict of New York branded as ‘‘indefensible’’ 
the plaintiff union's suggestion that it should 
be ‘‘permitted to compel defendant to litigate 
a federal claim in a state court : 

% Associated Telephone Company v. ' Communt- 
cation Workers, 24 LABOR CASES { 67,774, 114 F. 
Supp. 334 (1953). There District Judge James 
M. Carter of the Southern District of California 
remanded an employer's action for injunctive 
relief against alleged breach of a strike-settle- 
ment agreement. Plaintiff had originally sought 
damages as well as an injunction, but amended 
the complaint to strike out all reference to dam- 
ages before the defendant union removed the 
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case to a federal court. Judge Carter recently 
followed the same rule in Scott v. Linda Vista 
Department Store (DC Calif.) (unreported), de- 
cided September 14, 1956, when he remanded 
a retail clerks union's suit for an injunction 
against an employer's refusal to bargain fol- 
lowing expiration of a collective bargaining 
contract. The action had been filed in a state 
court after the NLRB first declined to exercise 
its jurisdiction because of the lack of sufficient 
interstate business being carried on by the de- 
fendant employer. 

* See case cited at footnote 3. See also Allen 
v. Southern Railway Company, 24 LABOR CASES 
1 67,910, 114 F. Supp. 72 (1953). 

*® Parsons v. Sinclair Refining Company, 18 
LABOR CASES { 65,705 (1950). 

% Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 LABOR CASES { 69,063, 348 U. S. 437 (1955). 
For remand of a case involving individual em- 
ployee claims to retirement benefits, see United 
Steel Workers v. International Telephone & 
Telegraph Corporation, 29 LABOR CASES { 69,514, 
133 F. Supp. 602 (1955), where it was conceded 
that Sec. 301 did not apply. 

% Cited at footnote 27. 

% See Weber and Garner cases, cited at foot- 
note 8. 
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For example, an employer can move in a 
state court for an injunction against a strike, 
picket line or boycott. The defendant union 
cannot transfer the case to the NLRB if 
the plaintiff employer refuses to file “unfair 
labor practice” charges. It cannot success- 
fully remove the case to a federal court, and 
if it attempts to do so the case will be 
remanded, as in the Richman Brothers case. 
It cannot secure United States Supreme 
Court review of a temporary or preliminary 
injunction because of the rule in the Led- 
better case.” Unless the NLRB steps in it- 
self,” the Supreme Court has ruled that the 
defendant union is powerless to enjoin the 
state court action by invoking the jurisdic- 
tion of the federal courts.“ The union’s 
only recourse is a long drawn-out appeal 
through the hierarchy of state courts after 
a permanent injunction has been awarded 
the plaintiff employer, followed by a peti- 
tion for review by the Supreme Court. 

In the Richman Brothers case, the state 
court issued a temporary injunction after 
remand by the federal court on the ground 
that the NLRB had exclusive jurisdiction, 
and the Clothing Workers could meanwhile 
do nothing about it.” As the dissenting 
Supreme Court justices pointed out: 


“. . by the time this Court decides that 
from the very beginning the State Court had 
no jurisdiction, as it must under the princi- 
ple of Garner v. Teamsters .. . a year or more 
has passed; and time alone has probably 
defeated the claim. 

“That course ... allows one party to a 
labor-management controversy to circum- 
vent the law which Congress enacted to 
resolve these disputes. 

“The federal regulatory scheme cries out 
for protection against these tactics of eva- 


sion,” 


Regardless of the arguments advanced 
in strongly worded dissents of the Chief 
Justice and Justices Douglas and Black in 
Richman Brothers, it is clear that under present 
law both removal procedures and independ- 
ent suits in equity in the United States 
district courts are unavailable to private 
litigants as a means of preventing state 
courts from proceeding in labor cases where 
Congress has pre-empted the field for federal 
jurisdiction.” 

In 1954, shortly after the Garner case was 
decided, President Eisenhower urged upon 
Congress that “the need for clarification 
of jurisdiction between the Federal ~nd 
State and Territorial governments in the 
labor-management field has lately been em- 
phasized by the broad implications of the 
most recent decision of the Supreme Court 
on this subject.” The Congress has not re- 
sponded, so that today, as Gerard D. Reilly, 
former Department of Labor solicitor and 
NLRB member, so aptly put it:“ 

“No aspect of labor law is in a state of 
greater confusion” and “as a result, parties 
to labor disputes are frequently unable to 
learn until after months of costly litigation 
whether their rights to relief lie in State or 
Federal tribunals.” 

As Justice Frankfurter pointed out for 
the Supreme Court in the Richman Brothers“ 
case, until finally clarified by further Congres- 
sional legislation, this twilight zone of the 
Taft-Hartley Act “must remain between 
state and federal authority touching in- 
dustrial relations” and state court litigation 
based upon nonexistent and wholly usurped 
jurisdiction will be “allowed to run _ its 
course” regardless of the injustices which 
follow as a consequence, [The End] 


% Montgomery Building & Construction Trades 
Council v. Ledbetter Erection Company, 22 
LABOR CASES { 67,277, 344 U. S. 178 (1952). 

* Capital Service, Inc, v. National Labor Re- 
lations Board, 25 LABOR GASES { 68,400, 347 
U. S. 501 (1954). 

** Amalgamated Clothing Workers of America 
v. Richman Brothers, 27 LABOR CASEs { 69,080, 
348 U. S. 643 (1955). 

“ Richman Brothers v. Amalgamated Clothing 
Workers of America, 23 LABOR CASES { 67,535 
(1953), 28 LABOR CASES { 69,320, 29 LABOR CASES 
{ 69,720, and 29 LABOR CASES { 69,821. 

* After the Richman Brothers decision, the 
District Court for the Southern District of 
Iowa even went so far as to remand an em- 
ployer's action to restrain the defendants from 
alleged unfair labor practices on the unusual 
basis of ‘“‘comity’”? with the state courts, in or- 
der to remove the “element of federal-state 
competition and conflict.""” Community Builders, 
Inc. v. Painters & Decorators Local 246, 28 
LABOR CASES { 69,466, 132 F. Supp. 694 (1955). 


The Developing Law 


The same district court which decided the 
Pocahontas Terminal case in 1950 recently 
granted remand under the doctrine of the Rock 
Hill Printing case in Monmouth Canning Com- 
pany v. Local 340 Truckdrivers, 30 LABOR CASES 
{ 69,926, 140 F. Supp. 304 (1956). 

* Reilly, States Rights and the Law of Labor 
Relations (1955). 

* For two of the latest examples now await- 
ing decision by the Supreme Court after cer- 
tiorari was granted on May 7, 1956, see San 
Diego Building Trades Council v. Garmon, 351 
U. S. 923, cert. to California Supreme Court in 
29 LABOR CASFs { 69,642, 291 Pac. (2d) 1, and 
Amalgamated Meat Cutters & Butcher Work- 
men v, Fairlawn Meats, Inc., 351 U. S. 922, cert. 
to Ohio Supreme Court after dismissal of appeal 
in 30 LABOR CASES { 69,845. See also Guss v. 
Utah Labor Relations Board, 30 LABOR CASES 
{ 69,924, 296 Pac. (2d) 733, now on appeal to 
the United States Supreme Court from the Utah 
Supreme Court. 

* Cited at footnote 41. 
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The Cover: 
A Backward Look at '56... 


Ix THE PAST YEAR the deci- 
sions of the United States Supreme Court have loomed large 
in the field of labor-management relations. The High Court 
began the year 1956 by ruling in January on compensable 
working time under the Portal-to-Portal Act and the Fair 
Labor Standards Act in Steiner v. Mitchell and Mitchell v. King 
Packing Company. In the same month it also held that a stock 
purchase plan was a bargainable issue in the Richfield Oil case. 

In February, the Court affirmed a Second Circuit decision 
and held that a union could ignore a no-strike clause and the 
Taft-Hartley 60-day “cooling off” provisions when calling 
unfair labor practice strikes in Mastro Plastics Corporation v. 
NLRB. In addition, the Supreme Court ruled on stranger 
picketing in Babcox & Wilcox. 

There was a lull until spring when in May, in the Hanson 
case, the Court ruled that union shop contracts, under the 
Railway Labor Act, could not be prevented by state right-to- 
work laws. <A portion of the exclusiveness of the NLRB’s 
jurisdiction was wiped away by the Court in June when it held 
that the Taft-Hartley Act was not intended “to be the exclusive 
method of controlling violence,” and that the NLRB and states 
have concurrent jurisdiction over violence in otherwise pro- 


tected activities; see UAW-CIO v. WERB. 


Work STOPPAGES were 
brought to sharp focus in 1956. The unsettled Kohler strike 
entered its third year. The Westinghouse strike, which lasted 
156 days, was settled by the efforts of the Federal Mediation 
and Conciliation Service. The steel strike which had closed 
down the entire industry ended in July in agreement on a new 
three-year contract with a no-strike provision and wage 
increases. Toward the end of 1956 a spreading East Coast 
dock strike was restrained as a national emergency strike 
under the provisions of the Taft-Hartley Act. 


Bur “we live in deeds not in 
years,” as P. J. Bailey said. We should count time by our acts, 
not by calendar dates, for all these things are a “means unto 
an end”—maturity in labor-management relations. 
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